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XV
PREFACE

Almost half a century has elapsed since the publication of the third, and final, edition of Shipman’s standard text
on Common Law Pleading. The late Dean Alison Reppy, with whom | was associated in teaching tIx~ subject of
Common Law Pleading, and who devoted much of his life to study in the field, commenced this work in an effort to
meet the need for a new comprehensive work on the subject, but an untimely death cut his efforts short. | was at the
time in a position to assume this undertaking, and have worked over the many succeeding years upon the preparation
of this work. The responsibility for that appears in these pages is therefore mine.

It is my hope that this work will be of assistance to members of the bench, bar, and students of the law, in
their professional and scholarly pursuits, | will briefly describe some of the principal features of this work, which are
directed towards this end.

First: Substantial new materials have been introduced into this work, in addition to the retention of the basic
materials included in the Shipman text. This results in the presentation of a wider area of coverage in terms of topics
dealt with than is generally found in previous works on Common Law Pleading. A reference to the detailed table of
contents will indicate the topics covered with some particularity.

Second: In discussions of many of the topics, more has been included in the way of historical background and
development than generally appears in previous comprehensive works on Common Law Pleading.

Third: Many of the topics have been more extensively treated than is generally the case in comprehensive
works on Common Law Pleading. It has always been my view that significant emphasis should be placed upon
materials dealing with the forms of action. Certainly most members of the bench, bar, and students of the law, carry
with them the memory of Professor F. W. Maitland’s incisive and perceptive observation that, “The forms of action
we have buried, but they still rule us from their graves.” This fact has remained too clearly in focus to be blurred
from vision by the Codes, and it is considered at some length in the pages of this work.
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The apportionment of additional space and emphasis is not limited to the forms of action, but is found in the
treatment of many of the other topics throughout this work. This is done with a recognition of the validity of Justice
Oliver Wendell Hohnes” statement that, “whenever we trace a leading doctrine of substantive law far enough back,
we are very likely to find some forgotten circumstance of procedure at its source.” And to this we may add that
whenever we deal with a modern procedural rule, we are likely to gain a better understanding of it, and a utility for
its application, by virtue of a knowledge of Common Law Pleading.

Fourth: The status under Modern Codes, Practice Acts and Rules of Court of most of the principal procedural
devices, including all of the forms of action, is considered in the discussion of each of these topics. The vi-

XVii
PREFACE

tality and usefulness of a knowledge of Common Law Pleading may be readily appreciated when we find that its
concepts are still present, and underlie the various aspects of Modern Pleading and Practice.

Fifth: Extensive bibliographies of treatises and articles appear at substantially all of the points where the
principal topics are discussed. Citations of treatises generally include edition and place and date of publication, so as
to make the sources more readily available. Such extensive bibliographies have not been included in the earlier
comprehensive works on Common Law Pleading, and it is hoped that this may have the effect of making research
considerably less taxing, and substantially more productive.

Sixth: For the English cases, in addition to citations in the original reports, parallel citations in the English
Reports, a reprint series, are also generally included. Previous compreheusive works on Common Law Pleadings do
not contain these citations, as indeed the English &eports were not yet published when most of them were written.
Since law libraries frequently do not contain the original reports, but do contain the English Reports, research may
be pursued with these citations without the use of conversion tables and digests, which might otherwise be
necessary. This, too, should make research easier and more productive for members of the bench, bar, and students
of the law.

The decisions, both English and American, have been extensively cited in order to convey an understanding
of Common Law Pleading in its early, middle, and later stages, its development, and its effect in Modern Pleading
and Practice.

I can, of course, do no more than to record my indebtedness to the late Dean Alison Reppy, who commenced
this work with such enthusiasm and dedication during his lifetime. | am also indebted to Shipman’s work, and to the
works of the many other outstanding authors who have contributed so much in the field of Common Law Pleading.
Any attempt to recite all of their names at this point would result in the inevitable risk of omission, and I will
therefore ask the reader to take notice of their respective contributions as he makes use of this work. I also wish to
express my appreciation to my colleague, Professor John It. Dugan, for generously giving of his time to discuss with
me certain of the topics included in this work. And for the secretarial services so faithfully performed by Mrs. Amy
Smith in working upon the manuscript, | express my appreciation.

I have attempted to set out some of the characteristics of this work in the succinct form required of prefatory
remarks, and sincerely hope that this work will serve the purposes for which it is intended.

JOSEPH H. KOFFLER
New York, New York
October, 1069
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The Functions of Pleading at Common Law.

The Development of Substantive Law out of Procedure.

Relation of Common-Law Pleading to Other Systems.

The Status of Common-Law Pleading Under the Codes.

Modern Procedure Under Codes, Practice Acts and Rules of Court— Merely Another Step in the
Evolutionary Development of the Common Law.

NogkhwphpE

COMMON-LAW PLEADING, the ancient Reign of Edward | (1272~1307)1 and further methodology used for
bringing legal issues perfected during the Reign of Edward IM before the Courts of England, is as old as the

I. See comment in Stephen, A Treatise on the Principles of
Pleading in Civil Actions, c. Il, Of the Principal Rules of
Pleading, 147 (3d Am. Cd. by Tyler, washington, B. C.
1892). Cf. The Statement of Sir Mathew Rain, in The ff155017 of
the Common Law, c. VIII, 173 (4th Cd., Dublin, 1792).

CHAPTER 1
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COMMON-LAW PLEADING AND PRACTICE—STILL
SURVIVES AS THE BASIS OF MODERN
REMEDIAL LAW

Anglo-Saxon Legal System and as new as yesterday’s cases before the Trial and Appellate Courts o( the United
States. First formed and cultivated as a science in the
1
BASIS OF MODERN REMEDIAL LAW Ch.1
In general on the subject of Common-Law Pleading, see the following:

Treatises: Glanvill, Tractatus de Legibus et Consuetudinibus regnit Angliae (1187—1189) INew edition edited by George B.
Woodhine, 4 vols. (New Haven, 1932)]; Bracton, Do Legibus and Consuetudinibus Angliae (1250-4258) (London, 1640); Casus Placitorum, a
collection of decisions of Judges, all of whom lived before 1260, according to Holdsworth, and which in style and subject matter
anticipated the Year Books; Yet Assayer (before 1267), a tract on Procedure probably by llengham, and reported in Woodbine,
Pour Thui’teenth Century Law Tracts (New Haven, 1910); Cadit Assisa (1267 or after), a summary of that part of Bracton’s Treatise deal-
ing with the Assist Mort d’Ancestor fnew edition by Sir Travers Twiss, London, 1878—1883]; Hengham, Magna (1270—1275), based on
Bracton, and containing information on the rules of Pleading and Procedure in the Real Actions; Hengharn, Pana (1285 or after),
containing Instruction as to Pleading and Procedure in certain Real Actions; Britton, Ancient Pleas of the Crown (Trans. by
F. M. Nichols, 1270); Fleta, An Epitome of Britton (1290); Articuli ad Novas Narrationes (1326— 1340), consisting for most
part of Precedents of Pleading; Register of Writs (132G—1377); Pynson’s Book of Entries (1510); Fitzherbert, Natura Bre-
vium (1534), a selection of Writs together with a commentary; Rastell’s Entries (1564); Theloau, Digest of Original Writs and
Things Concerning Them (1579), a most orderly treatise on Procedure grounded on the Year Books and printed at the end of
the 1687 edition of the Register of Writs; Coke, Book of Entries (1014); Powell, Attorney’s Academy (1623); Buer, Doctrina
Placitandi, or The Art and Science of Pleading (1640); Coke, Declarations and Pleadings contained in his eleven Books of
Reports (1650); Aston, Placita Latine Rediviva: A Book of Entries (1601—1878); Browne, Formulae beiie Pledtandi: A Boolr of
Entries (1671, 1675); Liber Placitandi (London, 1674), a book of Special Pleadings containing Precedents; Vivian, The Exact
Pleader: A Book of Entries (1684); Clift, A New Book of Declarations, Pleadings, Verdicts, Judgments, and Judicial Writs, with
the Entries Thereupon (1703, 1719); Lilly, A Collection of Modern Entries (1723, an English edition appeared in 1741); Euer, A
System of Pleading, including translation of the Doctrina Placitandi, or the Art and Science of Pleading (Dublin 1701);
American Precedents and Declarations (Boston, 1802); wentworth, A Complete System of Pleadings (London 1797-49);
Story, Selection of Pleadings in Civil Actions Subsequent to the Declaration (Salem 1805); Lawes, Elementary
Treatise on Pleading (London 1806) list Am. from 1st London Cd. (Portsmouth, N. N. 1808)]; Booth, The Nature and Practice
of Real Actions (1st Am. ed. New York 1808); Lawes, Practical Treatise
on Pleading (Boston 1811); Hening, The American Pleader and Lawyer’s Guide, 2 VOIS. (New York 1811); Chitty, Treatise on
Pleading with Precedents, 3 vols. (~pringfleld 1833); Harris, Modern Entries, 2 vols. (Edited by Evans, Baltimore 1821); Jackson,
Treatise on the Pleadings and
Practice of Real Actions (Boston 1828); Saunders, The Law of Pleading and Evidence in Civil Actions (2d Am. ed., Philadelphla 1831);
Could, Treatise on the Principles of pleadings In Civil Actions (1832); Tyrwhitt, Pleading (London 1846); Williams, Introduction to Pleading
and Practice (London 1857); Stephen, Principles of Pleading in Civil Actions, a View of the Whole Proceedings in a Suit at Law (3rd Am. ed.
from 2d London cd, by Tyler, Washington, D. C. 1892); Evans, Pleading in Civil Actions (2d ed. by William Miller, Chicago 1879); Heard,
Principles of Civil Pleading (Boston
1880); Maitland and Baildon, The Court Baron (London 1891); Chitty, Treatise on Pleading and Parties to Actions, with Precedents and
Forms (London 1808; 16th Am. ed. by J. C. Perkins, Springfield 1879); Shinn, Treatise on Pleading and Practice (Chicago 1892);
MclCelvey, Principles of Common-Law Pleading (1st ed. New York 1894); Stephen, Principles of Pleading in Civil Actions (Am. ed.
from 5th English ed., by Wihiston, Cambridge, 1895); Shinn, Treatise on Pleading and Practice. 2 vols. (Chicago 1890); Poe, Pleading
and Practice in Courts of Common Law (Baltimore 1897); Perry, Common-Law Pleading (Boston 1897); Martin, Civil Procedure at
Common Law (St. Paul 1905); Maitland, Equity, The Forms of Action at Common Law (Cambridge 1909); Woodbine, Pour Thirteenth
Century Law Tracts [on Pleading] (New Raven 1910), containing: Judicium Essoniorum (1267—1275), a tract on Essoing
probably by Hong-ham; Eceptienes ad Cassandum I3revia (7285 or after), [tract on the Writs]; Modus Componendi Brevia or Cum Sit
Necessarium (1285 or after), (a tract on the Writs]; Millar, Common-Law Pleading (Chicago 1914); Puterbaugh, Common Law Pleading
and Practice In Hlinois (6th ed. by L. D. Puterbaugb, Chicago 1916); Scott, Fundamentals of Procedure in Actions at Law (New York
1922); Shipman, Handbook of Common Law Pleading (3d ed. by Ballanting, St. Paul 1923); Winfleld, History of Conspiracy and Abuse of
Legal Procedure (Cambridge 1925); Buhlen and Leake’s Precedents of Pleadings in Actions in the King’s Bench Division of the Nigh Court
of Justice (8th ed. by W. Wyatt-Paine, London 1924; 9th ed., London 1935); O’Donnell, Procedure and Form~ of Common Law
Pleading (Washington, B. C.

1934); Plucknett, Concise History of the Common Law (3d ed, London 1940; 4th ed., London 1948); Fifoot, History and Sources of the Common
Law

(London 1949); Odgers, Principles of Pleading and Practice In Civil Actions In the nigh Court of JuStice (1st ed., London 1891; 3d e,L,
London 1897; 4th ed., London 1900; 5th ed., London 1903; 6th ed.,
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COMMON-LAW PLEADING
3
(1327—1377) - it has served each succeeding generation as an effective instrument in the Administration of
Justice, and today is still very much alive, both as an Operating. System and as a guiding force in the recurring
Waves of Reform designed to correct its abuses.

For more than Six Centuries, it was the only Method of Pleading in the Common-Law Courts of England—
King’s Bench, ExchegLondon 1906; 7th ed., London 1912; 14th ed., London 1952).

casebooks~ Ames, A Selection of Cases on Pleading (let ed., Cambridge 1875; 2d ed., Cambridge 1905); Shipp and Daish, Cases
Illustrating Common-Law Pleading (Chicago 1903); Keen, Cases on Pleading (Boston 1905); Sunderland, Cases on Common-
Law Pleading (Chicago 1013); Lloyd, Cases on Civil Procedure (Indianapolis 1915); Scott, Cases and Other Authorities on Civil Procedure
(Cambridge 1915); Whittier and Morgan, Cases on Common-Law Pleading (St Paul 1916); Cook and Hinton, Cases on Pleading at
Common Law (Chicago 1923); Reppy, Cases on Pleaffing at Common Law (New York 1928); Maglfl, Cases on Clvii
Procedure (St. Paul
1927); Lloyd, Cases on Pleading jn Actions at Law (Indianapolis 1927); Clark, Cases on Common-Law Pleading (Cincinnati
1931); Keigwin, Cases on Common-Law Pleading (1st ed., Rochester 1926; 2d ed., Rochester 1934); Cook and Hinton, Cases
on Pleading at Common Law (revision of Part I, Common Law Actions) (Chicago 1940); Atklnson, Introduction to Pleading and
Procedure (Columbia 1940); Scott and Simpson, Cases and other Materials on Judicial Remedies (Cambridge 1946); Scott
and Simpson, Cases and Other Materials on Civil Procedure (Boston 1950); Reppy, Introduction to Civil Procedure
(Buffalo 1954).

5- In referring to the Improvement In the Science of Pleading, Sir Edward Coke declared: ‘In the Reign of Edward 111 (1327—i277)

Pleadings grew to Perfection, both without lameness and curiosity; for then the Judges and Professors of Law were excellently learned, and
then Knowledge of the Law

flourished; the Serleants of the Law, &C. drew their own pleadings, and therefore [it was] truly said by Justice Thirning, in
the Reign of Henry IV (1399— 1413) that in the time of Edward I11 the Law was in a higher degree than it had been any time
before; for before that time the Manner of Pleading w~s but feeble, In comparison of that It was afterward In the Reign
of the same King.” 2 Coke, Lit. tieton, 304b, LIb. 3, Cap. 0, ~ 534 (1st Am. from the 16th European ed. by Francis Hargrave
and Charles Butler, Phlladelphia, 1812).
uer and Common Pleas—and for two hundred years it was the exclusive procedural device leading to the Trial of
Legal Issues in the United Stateslt was, however, subject to many defects,
due largely to the fact that the entire English Procedural System had grown up in a patchwork fashion,® while the
constantly expanding Substantive Law was outgrowing the Forms of Action which gave it birth. In the latter part of
the Eighteenth and early part of the Nineteenth Centuries, under the impetus of Bentharn’s searing criticism of the
existing System of Law in England, with its Courts, its Special Pleading, and its general atmosphere of Delay and
Administrative Inefficiency, these restrictive influences be-caine clear to the people, a demand for Reform sprang up
and the movement for the improvement of procedure slowly got under way,
The impact of this development, strangely enough, first bore fruit in America in the State of Louisiana, with the
framing of Livingston’s Code of Practice ~ and the Penal Code in 1824, which latter was never adopted.~ This was
followed in England by the adoption of the Rilary Rules in 1834,6 and

3. “The Remedial Part of the Law resembled a mass of patchwork, made up at intervals and by plecemeal, withoutany preconceived
plan or system, for the purpose of meeting the exigencies of the times by temporary expedientt” Walker’s Introduction to
American Law, Pt, VI, Lecture XXXV, 569 (11th Cd., Boston, 1905).

4. Enacted by Louisiana in 1805.

s. Livingston’s Penal Code, which was a product of Intensive preparation, and was published in 1824, was never enacted Into Lair as such by the
Legislature of Louisiana.

Edward Llvingston was born in 1764 and died In 1836, or about six years after Field began his Professlonal Career. A
native of New York, and a brother of Chancellor Robert It. Livingston, his Penal Code of Louisiana, which was published in
1824, attracted great attention in England and on the Continent. David Dudley Field Centenary Essays, 19 (Edlted by Reppy, New

York, 1949).
t The Hilary Rules, designed to restore the ancient

strict Common-Law theory as to the Scope of the
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BASIS OF MODERN REMEDIAL LAW

in the United States by the New York Code of Procedure in 1848.~ Thereafter, in relatively quick succession, the
English Parliament enacted the Common-Law Procedure Acts of 1852,8 1854,° and 1860,10 and the Supreme
Court of Judicature Acts of 187311 and 1875,12 now for the most part replaced by the Supreme Court of
Judicature (Consolidation) Act of 1925.13 And in 1938 the Supreme Court of the United States made effective
the New Federal Rules of Civil Procedure.* In conseGeneral Issue, were promulgated pursuant to the Law Amendment
Act, 3 &4Wm. 1V, c. 42, ~ 1 (1833).

For the history and effect of the lliiary Rules in England, see article by Holdsworth, The New Rules of Pleading of the Hilary Term, 1
Cam.L.J. 261 (1923); for the history and effect of the Hilary Rules in the Several States of the United States, see, lieppy, The llilary Rules
and Their Effect on Negative and Affirmative Pleas under Modern Codes and Practice Acts, 6 N.Y.UL.Q.Rev. 95 (1929),

7- “After careful consideration and amendment by the New York Legislature, the draft tot a proposed code] was enacted into Law on April 12,
1548, N. Y.Laws 1848, c. 379, to become effective on July 1 of the same year. Written in the form of a Code Containing 391 Sections, it
became known at once as the Code of Procedure or as the Field Code. This title was far too broad in scope as the Act related only to a
small portion of the Adjective Law, and expressly retained the Old Common Law or Statutory Rule where not expressly abolished by the
Code.” Reppy, The Field Codification Concept, in the David Dudley Field Centenary Essays, 17, 33— 34 (Edited by Reppy, New York,
1949).

8.15& 1)0 Vict. c. 76 (1852).

9-17 & 18 Vict. ¢. 125 (1854).

it 23 & 24 Vict. c. 120 (1860).
11.36 & 37 Vict. c. 06 (1873).
12-38 & 39 Viet, c- 77 (1875).
13.15 & 10 Geo. V. e. 49 (1925).

14. The Federal Rules were drafted by an Advisory Committee appointed by the Supreme Court under the authority of a Federal Statute
enacted In jO34. Act of June 19, 1934, ii 651, ~ 1, 2; 48 Stat. 1064, 28 U.S.C.A, ~ 723b, fl3c. See, on the earlier phases Of the
struggle for Federal Procedural Reform, artide by Shelton, The Reform of Judicial Procedure, 1 Va,flRev. 89 (1913).

For detailed Information concerning the adoptlon, background and drafting of the Federal Rules of Civll Procedure, see Clark, Handbook
of the Law

quence thereof, both at home and abroad, the System of Pleading as developed at Common Law, has been Modified

by Judicial Decision, Changed by Statute, or by Rule of Court, and in some Jurisdictions ostensibly swept away in

its entirety—so the Reformers thought—»but subsequent events have cast grave doubts on this conclusion, as the sol-
emn and stubborn fact is that Common-Law Pleading still survives as the basis of our Modern Remedial Law.’~

Select any individual and you will find that he is what he is today because of what his father and mother were
yesterday; he cannot escape his ancestry, but must make his way through life with the physical, mental, moral and
spiritual assets with which he was naturally endowed by the union of his parents. It is true that within certain limits
he may seem to change with his environment,

of code Pleading, e. I, Eistory, Systems and Function of Pleading, 31—39 (24 Cd., St. Paul 1947).

In this connection it should be recalled that progress in the Reform of Criminal Procedure has followed up and to some extent paralleled
the Reform of the Civil Procedure which has been under way since 1848. In 1930 the American Law Institute issued its Code of
Criminal Procedure, which has subsequently substantially influenced State Criminal Procedural Developments In the Several States, In 1941,
pursuant to the rule-making authority granted to the Supreme Court by Congress, the Advisory Committee on Rules of Criminal Procedure
was appointed by the Court, which published two Prellmiaary Drafts, with motes, and its Final Report to the Court in July. 1944. The rules
suggested therein were adopted, with certain modifications, by the Court on December 26, 1944, to become effective on March 21, 1946. The
Court also gave directions that the Rules be reported to Congress In accordance with the terms of the Enabling Act, 323 U.S. 821, 65 S.Ct.
CLXXIV (1944).

See, also, Editorial, “To Form a More Perfect Union”,
32 A.B.Al 90 (1940); Desslon, The New Federal
Rules of Criminal Procedure, Part I, 55 Yale L.J.
694—714 (1946); Part 11, 58 Yale L.J. 197—257
(1947).

15, “While the New Rules have abolished the distinctlve Common-Law Forms, the essentlal and differentiating rules applicable to Pleading as

established at Common Law still survive as a basis of Remedial Law.” Mi nturn, S., In Ward v. Huff, 94 N-J.L. 81, 84, 109 A. 287, 288
(1920).
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acquire a better training, and contribute more to the community than did his forbears, but any advance or improvement
he may make must be done within the limits of his ancestral background. And so it is with institutions such as the
Law which, after all, are merely the product of joint individual effort. The Law is what It is today because of what the
Law was yesterday; it cannot escape its ancestry, and it, too, must progress against the background of its history.
Like the individual, so with the Common-Law System of Procedure, which we all proudiy claim as a priceless part

of our Anglo-Saxon heritage, W€ may change, we may add to or take away those Parts of the System which have
outgrown their usefulness, just as the Modern Common-Law Actions superseded the Old Real Actions 16 when they
became archaic, but it is no more possible, in any realistic sense, to abolish the System in its entirety, with all its
implications for both the past and the future, than it is for an individual to destroy his ancestry, or for mankind to
abolish history or civilization.

« Infinite damage has been done to the cause Of legitimate Legal Reform, to the cause of

16, The old Real Actions fell under one of the heads of Blackstone’s famous classification of Actions as Real, Personal and Mixed. The Real
Actions were by far the most important during the early developmental period of the Common Law. Included therein were Writs of Right
Proper and Writs in the Nature of Writs of Righ~ such Writs, among others, as the Writ of Right de rationabili parte, the Writ of Advowson,
the Writ of Dower, the Writ of Dower wide nihul Rabet, and the Writ of quare impedit. These actions were feudal In character and were
concerned with disputes over land. Because of the technlcalities required la their Control and the length of tUne Involved in carrying their
process through, these actions, along with those which fell under the other two heads, were gradually superseded by what are now known as
the Eleven Modern Common-Law Personal Actions, as a result of evolutionary steps In the development of the Common Law. What had,

In effect, long before occurred as @ matter of practice, was officially recognized by the Real Property Limitation Act of 1883, 3 & 4 Whi.

IV, e. 27, § 36, which swept aside the Real and Mixed Actions, with certain exceptions, effective December 31, 1834.
Legal Education, at the expense of litigants, students of law, and the public welfare generally, by proclaiming the
concept that all that has gone before in our procedural ancestry should be regarded as obsolete and worthless, and is not to
be considered in terms of Modem Pleading and Practice, aid in terms of Modern Legal Education - Those who take
this limited view have clearly confused the real merits of the Common-Law System with those portions of the
System which were needlessly technical, thus overlooking the salient fact that it had developed many sound and
enduring principles of legal procedure. They have also overlooked the fact that there is greater similarity in the
essential principles underlying Pleading at Common Law, in Equity, under Modern Codes and Practice Acts, and
even under the New Federal Rules of Civil Procedure now in effect in the Federal Courts, than is generally realized.

17. Sir Montague Crackeuthorpe, O.C., in an address to the American Bar Association, in reference to the utility of the study of Common-Law
Pleading stated:”Jn the hands of those who understood it, the System of Common-Law Pleading was infallible iii attaining the purpose for
which it existed. If all who brought Causes to Trial had possessed a proper acquaintance with this Branch of Law and a reasonable mental
alertness, it would never have beer, hinted that Pleading was a means of turning the decision of a question from ‘the very Right of the
Matter’ to immaterial points. But pleaders of inferlor and slovenly mental disposition suffered themselves to be misled, deliberately It is to be
feared, by theft’ more acute brethren; arid the pop— ular mind came to consider the whole system a mere series of traps and pitfalls
for the unwary,— an Impediment to Justice that must be abolished. In truth, even these evils might well have been remedied by
allowing free liberty of amendment, and reducing to a moderate sum the costs payable on the grant of such privilege. Those concerned
in reform movements, however, often lose sight of their real object In a feverish anxiety to ‘cut deep’ and at once; and this explains why the
system for bringing a cause to trial In convenient and exact form was discarded.” Note, Common Law Pleading, 10 Harv.L.Rcv. 238, 239
(1896).

1+ “There Is no rule regulating the substance of Pleadings under the Codes which Is not either taken directly from the older system, or framed by
analogy la the application of the same principles. The
BASIS OF MODERN REMEDIAL LAW Citl
Moreover, the essential elements of causes of action which must be Pleaded have not been abolished by the
Reformed Procedure, nor

experience of the past thirty years has demonstrated that the Codes have by no means brought about that perfect completeness and
simplicity in all Forms of Legal Procedure hoped for and predicted by their supporters, and expected, perhaps, during the
earlier years of their adoptiun.” Shipman, Code

Pleading: The Aid of the Earlier Systems, 7 Yale L.J. 197 (1398).

“The Problems and Functions and Principles of Pleading are essentially the same in all systems, whether at Common Law, under
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the Code, la Equity, or by Rule of Court.” Shipman, Handbook of Common-Law Pleading, Introduction, 7, 8 (3d ed. by Ballantine, St.
Paul, 1923).

Thus, in Minnesota, la the ease of Solomon v, Vinson, Si Minn, 205, 17 NW. 340 (1883), a Code Complaint which alleged, among other
things, that the defendant was indebted to the plaintiff on an Account Past Due, for Goods Sold and Delivered, was held to
contain an the Allegations necessary to constitute a good Indebtedness count in an Action of Debt at Common Law, the Court
remarking thet “under that System of Pleading It was just as necessary to allege the Facts as it is under the Code.”

in Crump v. MIms, 04 NC. 707, 771 (1370), Rodman, 3., declared: “We take occasion here to suggest to pleaders that the Rules of the
Common Law as to Pleading, which are only the rules of logic, have NOt been abolished by The Code. Pleas should not state the
Evidence, but the Facts, which are the Conclusions from the Evidence, according to their legal effect; and complaints should
especially avoid wandering Into matter which if traversed would not lend to a decisive Issue. It is the Object of all Pleading to
arrive at some Single, Simple and Material Issue.”

In accord: Parsley & Co. v. Nicholson, 85 NC. 207, 210 (ISfl).

Campbell, 3,, In Henry mv. Co. v, Semonian, 40 Cola. 269, 90 P. 682 (1907), stated: “A Count In Indebltatus Assumpsit,
framed substantially as required at Common Law, Is now held to be a sufficient compliance with the Code mandate as to
Allegations of Fact”

Rules of the Common-Law Pleading, as to Materiality, Certainty, Prolixity, and Obscurity, are rules of logic not abolished by the
North Carolina Code. Crump v. Mims, 64 N.C. 707, 771 (1870).

The Rules of Pleading at Common Law have act been abrogated by the Code of Civil Procedure. The essential principles still

remaln. Henry mv. Co. v. Semonian, 40 Coln. 269, 90 P. 682 (1907); Hughes, Procedure, Its Theory and Practlce, 488 (Chicago,
1905).

have the Fundamental Conceptions common to all Systems of Procedure as to the manner of making Allegations
which reveal the contentions of the rival Parties, been changed. As Lord Mansfield so well said:

“The Substantial Rules of Pleading are founded in strong sense, and in the soundest and closest logic; and so
appear, when well understood and explained; though, by being misunderstood and misapplied, they are made use of as
instruments of chicane.” 1~ fi~ a result of such misapplication and chicanery by men who resorted to the

technicalities of Special Pleading to serve their own selfish ends, as a result of the portrayal by its €Nemies of the
System as a mere game of skill, in which the helpless litigant became a pawn in a wilderness of arbitrary
technicality and confusion; in which it was pictured as the master and not the servant of the courts, or as an end in
itself, instead of an instrument for the fair and equitable adjustments of substantive human rights, the System of
Pleading and Procedure as developed at Common Law, was gradually brought into popular disrepute by the efforts
of well-meaning Reformers, who emphasized its admitted Defects, but failed to point out to the people of England
and the United States the matchless precision of the Old System as a vehicle for reducing human controversies
into distinct Issues of Fact or of Law, which could be satisfactorily adjusted, thus achieving the principal end
of all government, to wit, the preservation of Law and Order. Entirely too much time and effort have been
expended in or the Common-

10-Robinson v. Raln-, 1 Burr 317 319, 97 Eng.Rep.

330, 331 (1757).

zo. Thus, the famous historian, Beeves, in referring to the times of Henry VI (1422—1461) and Bdward XV (1461—1483), stated
“Such was the humor of the age that this captiousness was not discountenanced by the Beach. ... The calamity has been that after other
branches of knowledge took a more liberal turn, the minutiae of Pleading continued still to be respected with a sort of religious
deference.” 3

6

IL Seenote2l onpage7.
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Law System of Pleading, It now seems appropriate that its function as a workable and expanding Instrument of

Justice for genHistory of English Law, e. XXIII, 621 (Finlason
ed. Phlladelphia, 1880).

In Allen v. Scott, 13 IlI. 80, 84 (1851), Caton, 3., said:
“It must be admitted that many of these distinctions are more artillelal than substantial, and do not contribute very essentially to the
promotion of the Ends of Justice. So long, however, as we look to the Rules of the Common Law to govern us in Pleading, we are not at
liberty to disregard them.”
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Wisconsin Cent. H. Co. v. Wieezorelc, 151 I11. 579, 580, 38 N.E. 078, 680 (1894).

“By the wooden manner in which It came to be administered, many of its artificial distinctions and rules became an obstacle to
the very purposes which they were intended to serve, and diverted the attention of the Court to side issues, so that the suitor was
perhaps unable to get through the vestibule of Justice to have the Merits of his Case considered.” Shipman, Handbook of
Common Law Pleading, Introduction, 6, i. 11 (2d ed, by Ballantine, St. Paul, 1923).

21. Among the eulogies by Judges, Lawyers and Writers, may be listed the following:

Littleton, during the Reign of Edward 1V [1461—1483], In referring to the Art of Common-Law Pleading, declared: “And know,
my son, that it is one of the most Honourable, Laudable, and Profitable Things in our Law, to have the science of well pleading
In Actions Real and Personal; and therefore | counsel thee especially to imploy thy courage and care to learn It.” 2 Coke, Littleton
(Institutes of the Laws of England] Lib. 3, Cap. 9, 8 534 (1st Am. from the 10th European ed., Philadelphia, 1812).

Professor Samuel Tyler stated: “It (the Common-Law System of Pleading] must be admitted to be the greatest of all judicial
inventions.” First Report of the Maryland Commissioners on Rules of Practice in the Courts 80, 91 (1855).

“This [the Common-Law] System, matured by the wisdom of ages, founded on Principles of Truth and Sound Reason, has been
ruthlessly abolished in many of our States, who have rashly substituted in Its place the suggestions of sciolists, who invent new
Codes and Systems of Pleading to order. But this attempt to abolish all species, and establish a single genus, is found to be beyond the
power of legislative omnipotence. They cannot compel the human mind not to distinguish between things that differ. The distinction
between the different Forms of Actions for different wrongs, requiring different remedies, lies In the nature of things; it 1S abso-
lutely Inseparable from the Correct Administration of Justice In Common-Law Courts.” Grier, 3., in

erations, in both England and America, should be pointed up and emphasized as well as its long-term significance
as the fountain-source of our Modem Substantive and Remedial Rights, if not our very liberties,*and

finally, its value as an iNnfluence which continues and must inevitably continue to mould future Anglo-
Saxon Conceptions of Law and

McFaul v. Ramsey, 61 U.S. (20 How.) 523, 525, 15 LEd. 1010, 1011 (1857).

According to Professor Keigwin, Cases in Code Pleading, 16 (Rochester, N. Y. 1926), the Code has been of doubtful value In simplifying
procedure: “One who will read the Reports of New York or of any other Code State will observe that before the Reform
comparatively few Cases turned upon points of pleading, and that most of such eases involved questions of Substantive Law which
were presented in technical guise by reasons of their Development upon the Record; it will also be observed that the adoption of the
Code was at once followed by a large Increase of litigation concerning procedural matters, which kind of litigation shows no present signs of
abatement. Indeed, the current digests disclose an immensely greater number of cases decid ing pure Matters of Pleading in the Code
States than eases of that kind coming from Common Law Jurisdictions. One reason, of course, is that the Common Law
system is so thoroughly settle’] that few novel questions can arise.”

This problem under the Codes is also discussed in Sunderland, Cases on Procedure Annotated, Code Pleading, Preface viii (Chicago,
1913).

““The love of innovation induced the State of New York some years ago, to abrogate Common-Law Pleading, and introduce a Code of
Procedure for the regulation of litigation in her courts; and notwithstanding the lamentable confusion and uncertainty, and the
greatly increased expense which has thereby been brought into the Administration of Justice in that State, other States have
followed in her track of barbaric empiricism. Mr. Justice Grier has, from the bench of the Supreme Court of the United States,
rebuked the folly of abolishing Common-Law Pleading, and substituting the Common-Sense Practice, as it may be called, in
its stead.”” Stephen, A. Treatise on the Principles of Pleading, Preface, vii (3d Am. ed. by Tyler, Washington, 1J. C. 1892).

22. Stephen, A Treatise on the Principles of Pleading, Introduction, 23 (3d Am. ed. by Tyler, Washington, B. C. 1893). See, also
Hemingway, History of Common Law Pleading as Evidence of the Growth of Individual Liberty and Power of the Courts, 5
Ala.L.J, 1(1929).

S

BASIS OF MODERN REMEDIAL LAW
Ckl

Justice in a free society, if we are to preserve our ideal of Government by Law as opposed to Government by Men.?*

What, then, is the place of Common-Law Pleading in the Law and what is its real significance to Modern
Procedure?

THE PLACE OF COMMON-LAW PLEADING IN THE LAW
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1. Anglo-American Law is divided into Pub-lie Law and Private Law. Private Law is separated into Substantive
Law and Adjective Law, with Common-Law Pleading constituting the first procedural topic thereunder,

ANGLO-AMERICAN law has been separated into two main divisions—Public Law— which has to do with
the regulation of relations between independent states and between a State and its citizens, and—Private Law— which
regulates the relations between the citizens of the state. Private law, in turn, is divided into two branches, to wit,
Substantive Law, which defines rights and liabilities, and Adjective or Procedural Law, which furnishes the ways
and means of enforcing these rights and liabilities. And Adjective Law, in its broadest aspects and prior to 1848,
included (1) Common-Law Pleading; (2) Equity Pleading; (3) Evidence, and (4) Trial Practice. The position of
Common-Law Pleading in the Law will, therefore, appear clearly from the chart on the next page.

As a result of the impact of the New York Code of Procedure in 1848,24 our Modern Syszs Apparently the
earliest use In America of the
phrase, Government by Law as opposed to Government by Men, is found in Part I, Art. 30, of the Massachusetts
Constitution of 1780.
24. KY.Laws 1848, c. aia
tern of Code Pleading,?® which is a combination of the better elements of the Common Law and Equity
Systems of Pleading, came into existence.

The influence of this development under the Codes finally led, in 1938, to the New Federal Rules of Civil Procedure
for the regulation of Practice in the Federal Courts.
Following the example of the nation some of the states subsequently abandoned their Codes in favor of a
System of Procedural Regulation by Rule of Court. This treatise, however, is concerned primarily with the
fundamental principles of Civil Pleading and Practice as developed at Common Law. And Civil Procedure is “the
mode of proceeding by which a legal right is enforced, as distinguished from the law which gives or defines the right.” 26

25.“Code Pleading is the term applied to the Reformed System of Pleading initiated by the New York Code of 1848 and now in force in
-./American jurisdictions. It Is this latter system which concerns us in this book. But since it developed from the former systems
and in many respects continues various details and parts of them, it is necessary to consider the antecedents of Code pleading in
the other systems.” Clark, Handbook of the Law of Code Pleading, c. 1, History, Systems, and Functions of Pleading, 4 (2d ed,,
St. Paul 1947).

26. Poyser v. Minors, 7 Q.B.Div. 329, 333 (1881), Lush,
u.

For a definition of Procedure, compare the following:
“Procedure may be defined as a Series of Symbolic Actions, generally accompanied by words, nnd, in developed societies, by the
Exhibition of Written Documents, by means of which Rights or Liberties guaranteed by a society are reasserted by its individual members.
Reassertlon Is the Essence of Procedure; for in the sense in which we shall use the term—the sense of regaining before a competent
court a status that has been lost or questioned—it assumes an already violattd right.” Greenidge, The Legal Procedure of
Cicero’s Time, Introduction, 1 (Oxford 1901).

See. 1 THE PLACE OF COMMON-LAW PLEADING

CHART Srrowrna PosInON OF COMMON-LAW PLEADING IN THE LAW
9
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10
BASIS OF MODERN REMEDIAL LAW
Ch.1

THE IMPORTANCE OF COMMON-LAW

2, A knowledge of Common Law Pleading fs important because
(I) Through its study the student acquires a working appreciation Of

the Historical Development of the
Law;

(1) 1t is essential as an aid in understanding the early English and American decisions in which Rulings on the
Law are only comprehensible O the modern student In the light of a working knowledge of Pleading at

Common Law;
(1) 1t Is an essential ingredient of the process by which the Law Student acquires the technique of analyzing

Causes of Action;
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(V) It is essential to a full and comprehensive understanding of Modern Pleading and Practice.

To the beginning student or prospective lawyer, an understanding of the fundamental principles of Common-Law
Pleading and PrOcedure is highly essential. While the greater portion of our Modern Law School Curriculurn is devoted
to a consideration of Substanfive Law, the student should constantly -bear in mind that a litigant’s Substantive
Rights ordinarily cannot be effectively sustained ex

27. “The importance of a study of Common-Law Pleading rests, first, on the relationship between the Modern Substantive and Ancient Remedial
Law in the scheme of Forms of Action; second, the relationship between Modern Remedial and Ancient Remedial Law; and,
third, the fact that the Older Cases are expressed in Terms of Pleading, so that they cannot be studied understandingly without it. The
Statutes which seek to abrogate or simplify Common-Law Pleading use its terms. In order to understand the progress of the law, the well-edu-
cated Lawyer must live through its evolution. Further, in Modern Codes the foundation ideas of pleading have not changed.” Shipnian,
Elendbook of Common-Law heading, 4, 5 (3d ed. by Ballantine, St. Paul 1023).

See, also, Vanderbilt, Cases and Materials on Modern Procedure and Judicial Administration, c. I, Intro-

duetion: 1. The Importance of Procedure in the Work of the Practicing Lawyer and in the Study of Law (New York 1952).

cept by one adequately trained in the Art and Science of Procedure, who appreciates the technical steps and

maneuvers necessary to present properly his client’s case in Court, and how to conduct it to a successful conclu-

sion. A mere Mechanic of the Law may get in and out of the court, but often to the detriment of the client’s interest,
and in a manner destructive of the standards of the legal profession. If, however, he desires to become an Artisan of the

Law, to fully appreciate the significance of the Reformed Procedure and the procedural tools used for the

protection of his client’s interest, he must understand the fabric of the Common Law out of which they have been

constructed. In order to do this he must be conversant with the evolutionary steps which led up to our Modern

System of Procedure. In short, unless a lawyer is sufficiently expert in handling the procedural devices avai]able

under the Law, any knowledge which he acquires concerning the Substantive Law goes for naught. It thus appears

that a mastery of Adjective Law is a prerequisite to a mastery of the Law as a whole if a person hopes to become a

successful lawyer. For as Justice Story so truly said: “No man ever mastered it, (Special Pleading) who was not by that

very means made a profound lawyer.” ~ It is necessary, therefore, that every individual who desires to become a

serious Student of the Law should have a full appreciation of the importance of Common-Law Pleading.

In the first place the study of Common-Law Pleading is important because through

28. This statement by Justice Story was made ia “An Address Delivered Before the Members of the Suffoll~ Bar, at their Anniversary, on the
Fourth of September, 1821, at Boston,” anti is reported in 1 Am.Jur, 1, 28 (18291.

Special pleading, In popular language, refers to the adroit and plausible advocacy of a client’s ease in court. But, from the viewpoint of the
Common Law, it refers to piending by Speciflc Aliegations as opposed to General Allegations. tuepburn, The Development of Code
Pleading, c. Il, OtS, 66 (Cincinnatti, 1897); Clark, Handbook of the Law of Code Pleading, c. I, 13, n. 24 (2d ed., St. Paul 1947)].

Sec. 2

IMPORTANCE OF COMMON-LAW PLEADING
11

its study- the student acquires a working appreciation of the Historical Development of the Law. He comes to realize
the relationship between Procedural and Substantive Law, that Right and Remedy are bound together,?® that
Substantive Rights are expressed in terms of Remedial Rights and Forms of Action. In short, it is essential to realize
that the Forms of Action are, in fact, the categories of legal liability, and that most of our Modern Substantive
Contract, Tort and Property Law, had its origin in and developed out of Procedure, It was in this very connection
that Sir Henry Maine observed that the rules of Substantive Law had the appearance of being “secreted in the in-
terstices of Procedure.” s What Maine was saying was that the study of the Forms of Action is one of the richest
sources of information for the student of legal development and theory, that there can be no true understanding of
the Law except as against its Historical Background and that this history can only be fully and intelligently
interpreted in the light of the Origin and Growth of Procedure.®”

20- Mait]and clearly had this in mind when, in referring to the dependence of Eight upon Remedy, as illustrated by the Common Law
Forms of Action, he declared: “The Forms of Action we have buried, but they still rule us from their graves.” The Forms of
Action at Common Law, Lecture 1, 2 (Cambridge, 1945).

30. Maine, Early Law and Custom, c. XI, 359 (New York, 1880).
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But compare the statement of Street, who declared:

“To the modern mind no line of cleavage is more marked than between Substantive and Adjective law. It was not always so. The
very term ‘Adjective Law’ was first used by Bentham. In early stages of legal growth the two elements are inseparable.” 3
Foundations of Legal Liability, e. I, I (Northport, 1000).

31. Sir Montague Craekenthorp, Q,C., in an address to the American Bar Association, in reference to the ntility of the study of
Common-Law Pleading, stated: “And, so long as Written Pleadings remain, the best masters of the art will be they who can inform
the apparent licence of the new system with that spirit of exaethess and self-restraint which

In the second place a knowledge of Common-Law Procedure is essential as an aid in understanding the early
English and Amen-can decisions in which Rulings on the Law are only .comprehensible to the Modem Student in
the light of a working knowledge of Pleading at Common Law. The Issues in these early cases, framed at a period of
time when it was not yet certain whether the Pleadings should be English, French, or Lat- .in, and while they were still
in their Develop2~ mental Stage,*” were necessarily formulated on the basis of the Older System. In consequence,
the opinions rendered in these cases are sometimes in language and phraseology understandable only by one versed
in the Common-Law System of Procedure. Thus, the phrase “the lessor of the plaintiff” is tinderstandable only in
the light of the Fiction of Ejectment; the doctrine of quid pro quo has meaning only to one who has studied the early
cases involving Debt; and an “executed consideration” is meaningful only against the historical development of

Assuinpsit out of the Tort action of Trespass on the Case Super So Assumpsit. Moreover, one called upon to

consider a decision in the Year Books ~ might be struck by the inclusion of much material or discussion which had

no apparent bearing upon the final result.*” But such inclusion would be clear to one acquainted with the History of

Pleading, particularly that Stage of it in which the Pleadings were settled in the heat of battle, in the presence Of

one’s adversary, arid by a process of Oral Altercation in which the Litigants, the Enilows from a knowledge of the old.”

Note, Common
Law Pleading, 10 Earv.L, lles-. 238 (1896).

22. For the story of the Language of the Pleadings, see 2 Holdsworth, History of English Law 397—402 (London, 1909).

33- Winfield, The Chief Sources of English Legal History, e. 1, 11—12 (Cambridge, 1925).
3¢ Winfleld, The Chief Sources of English Legal History, c. VII, 153—154 (Cambridge, 1925).
12

rolling Clerks, the Lawyers and the Judges played leading roles.®

In the third plaCe, a knowledge of Procedural Law is an essential ingredient of the process by which the
beginning Law Student acquires the technique of analyzing Causes of Action.* Pint, it has value as an exercise in
legal logic, and it serves “to fix the attention, give a habit of reasoning closely, quicken the apprehension, and
invigorate the understanding.” ~ These qualities constitute the foundation of all legal investigation. Second, the
shadings between the Common-Law Forms of Action afford the student excellent practice in distinguishing one
decision from another. Third, no educational device is comparable to a course on Common-Law Pleading for the
purpose of teaching the beginner how to brief a case, reduce the controversy to a single, clear-cut, well-defined
Issue of Fact or of Law, determine the holding of the Court and formulate the Rule and Principle of the decision. In
short, it is an excellent device for extracting, like the roots of an equation, the true points in dispu