We the People empowered the legislature to establish post offices’, we did not give them the power to
abolished the United States Post Office Department, incorporate and sell under the name United States
Postal Service? but they did and never-the-less they must obey the law. The last lawful legislation that
still stands is the 1863 Act of the Thirty-Seventh Congress (see attached) whereas the postal rate on all
letters are 3¢ per half ounce. 18 USC CHAP 83 §1726° declares it fraud to demands any rate of postage
other than is provided by law punishable by fine or imprisoned not more than six months, or both [see

attached); For history and more information read Postal Monopoly Laws (see attached)

EXAMPLE

“NO ABBREVIATIONS”

Unified New Jersey Common Law Grand Jury
1 Constitutional Drive; Box# 1776
Monroe, New Jersey [01789]

1st Class Statutory Rate; Non Domestic THIRTY-SEVENTH
CONGRESS. SESS. III. CR. 11. SEC. 22. ... and be it further enacted
that the rate of postage on all domestic letters transmitted in the
mails of the United States, and not exceeding one half ounce in
weight, shall be uniform at three cents; and for each half ounce,

John Liberty
or fraction thereof of additional weight, there shall be charged
an additional rate of three cents, to be in all cases prepaid by 1215 Independent Avenue

Prepayment, postage stamps plainly affixed to such letter. Bronx, New York [0179 1]

18 USC §1726 - Whoever, being a postmaster or other person
authorized to receive the postage of mail matter, fraudulently
demands or receives any rate of postage or gratuity or reward
other than is provided by law for the postage of such mail
matter, shall be fined under this title or imprisoned not more
than six months, or both.

POST-MASTERS WHO DISOBEY THE LAW WILL BE BROUGHT
BEFORE THE GRAND JURY FOR PROSECUTION.

Cost to mail 3 cents per % ounce, add stamps accordingly.

204 paper weight costs as follows:
1-2 pgs=Y0z=3¢ 3-4 pgs=1o0z=06¢ 5-7 pgs=1% 0z =9¢
8-10 pgs =2 0z =12¢ 11-13 pgs = 2% 0z = 15¢ 14-16 pgs =3 oz = 18¢

Up to 12 pages can fit into a #10 Envelope, be sure to press the creases as flat as possible

12-20 pages will require a 6°x9” Catalog Envelope anything larger will not qualify at the 3¢ rate

! United States Constitution Article I Section 8. The Congress shall have power to establish post offices

? postal Reorganization Act of 1970: United States Postal Regulatory Commission Agency overview Formed 1970; Headquarters
901 New York Avenue NW, NW Washington, D.C. Website - www.prc.gov; The United States Postal Regulatory Commission (or
PRC), formerly called the Postal Rate Commission, is an independent regulatory agency created by the Postal Reorganization
Act of 1970. Like the Postal Service, it was defined in law as an independent establishment of the executive branch. The Postal
Reorganization Act of 1970 was a law passed by the United States Congress that abolished the then United States Post Office
Department, which was a part of the cabinet, and created the United States Postal Service, a corporation-like independent
agency with an official monopoly on the delivery of mail in the United States. Pub.L. 91-375 was signed into law by President
Richard Nixon on August 12, 1970.[1]. The Postal Reorganization Act exempts the USPS from Freedom of Information Act (FOIA)
disclosure of "information of a commercial nature, including trade secrets, whether or not obtained from a person outside the
Postal Service, which under good business practice would not be publicly disclosed".

% 18 USC CHAP 83 §1726. Postage collected unlawfully: Whoever, being a postmaster or other person authorized to receive the
postage of mail matter, fraudulently demands or receives any rate of postage or gratuity or reward other than is provided by
law for the postage of such mail matter, shall be fined under this title or imprisoned not more than six months, or both. [see
attached]
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vided into three classes, namely: first, letters; second, regular printed
matter ; third, miscellaneous matter.

SEC. 20. And be it further enacted, That the first class embraces all cor-  First class.
respondence, wholly or partly in writing, except that mentioned in the
third class. The second class embraces all mailable matter exelusively in
print, and regularly issued at stated periods, without addition by writing,
mark, or sign. The third class embraces all other matter which is or Third class.
may hereafter be by law declared mailable; embracing all pamphlets,
occasional publications, books, book manusecripts, and proof sheets, whether
corrected or not, maps, prints, engravings, blanks, flexible patterns, sam-
ples and sample cards, phonographic paper, letter envelopes, postal envel-
opes, or wrappers, cards, paper, plain or ornamental, photographic repre-
sentations of different types, seeds, cuttings, bulbs, roots, and scions.

Sec. 21. And be it further enacted, That the maximum standard weight Weight and
for the single rate of letter postage is one half ounce avoirdupois. rate of single lot-

SEC. 22. And be it further enacted, That, the rate of postage on all — T g
domestic letters transmitted in the mails of the United States, and not
exceeding one half ounce in weight, shall be uniform at three cents; and
for each half ounce, or fraction thereof of additional weight, there shall
be charged an additional rate of three cents, to be in all cases prepaid by Prepayment.
postage stamps plainly affixed to such letter.

SEC. 28, And be 2t further enacted, That the rate of postage on all let- Drop letters.
ters not transmitted through the mails of the United States, but delivered
through the post-office or its carriers, commonly described as local or drop
Jetters, and not exceeding one half ounce in weight, shall be uniform at
two cents, and an additional rate for each half ounce or fraction thereof
of additional weight, to be in all cases prepaid by postage stamps affixed
to the envelope of such letter, but no extra postage or carrier’s fee shall
bereafter be charged or collected upon letters delivered by carriers, nor
upon letters collected by them for mailing or for delivery.

SEC. 24. And be it further enacted, That the domestic letter rate of  Letter postage
postage is established for all mailable matter which is wholly or partly in to include what.
writing, or is so marked as to convey any other or further intelligence or
information than is conveyed by the original print in case of printed matter,
or which is sent in violation of law or regulations of the department touch-
ing the enclosure of matter which may be sent at less than letter rates, and
for all matter introduced into the mails for which no different rate is pro-
vided by law: Provided, That book manuseripts and corrected proofs
passing between authors and publishers may pass at the rate of printed
matter : And provided further, That publishers of newspapers and peri- Address of sub-
odicals may print or write upon their publications sent to regular subscrib- ﬁ:;azf (’)‘;‘g;ig:_
ers the address of subseribers and the date when the subscription expires, ed.
and may enclose therewith receipts for payment and bills for subscription
thereto,

SEeC. 25. And be it further enacted, That on all matter not enumerated Matter not
as mailable matter, and to which no specific rates of postage are assigned, Snumerated to bo
and which shall nevertheless be mailed, the rate, if the same shall be for- postage.
warded, is established at the rate of letter postage.

Sec. 26. And be it further enacted, That if any matter on which by Matter not pre-
law the postage is required to be prepaid at the mailing office shall reach ]c)liiﬁggdh;ouble
its destination without such prepayment, double the prepaid rates shall be on delivery.
charged and collected on delivery.

Skc. 27. And be it further enacted, That the Postmaster-General is Soldiers’ letters,
authorized to provide by uniform regulation for transmitting unpaid and &
duly certified letters of soldiers, sailors, and marines in the service of the
United States to destination; and all other letters which from accident or  Letters not pre-
neglect appear to have been deposited for mailing without prepayment of paid by accident.
postage, where, in the Iatter class, the writer is not known, or cannot be
prowptly advised of his default; but in all cases of letters not prepaid,

voL. xn. Pus.—89

Second class.

0 carri X
No carrier’s fee

Proofs.
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“(5) to acquire, in any lawful manner, such personal or real
property, or any interest therein, as it deems necessary or con-
venient in the transaction of its business; to hold, maintain, sell,
lease, or otherwise dispose of such property or any interest there-
in; and to provide services in connection therewith and charges
therefor;

“(6) to construct, operate, lease, and maintain buildings, facili-
ties, equipment, and other improvements on any property owned
or controlled by it, including, without limitation, any property
or interest therein transferred to it under section 2002 of this
title;

“(7) to accept gifts or donations of services or property, real
or personal, as it deems, necessary or convenient in the transac-
tion of its business;

“(8) to settle and compromise claims by or against it ;

“{9) to exercise, in the name of the United States, the right of
eminent domain for the furtherance of its official purposes; and to
have the priority of the United States with respect to the payment
of debts out of bankrupt, insolvent, and decedents’ estates; and

“(10) to have all other powers incidental, necessary, or appro-
priate to the carrying on of its functions or the exercise of its spe-
cific powers.

“§ 402. Delegation of authority

“Kxcept for those powers, duties, or obligations specifically vested
in the Governors, as distinguished from the Board of Governors, the
Board may delegate the authority vested in it to the Postmaster Gen-
eral under such terms, conditions, and limitations, including the power
of redelegation, as it deems desirable. The Board may establish such
committees of the Board, and delegate such powers to any committee,
as the Board determines appropriate to carry out its functions and du-
ties. Delegations to the Postmaster General or committees shall be con-
sistent with other provisions of this title, shall not relieve the Board
of full responsibility for the carrying out of its duties and functions,
and shall be revocable by the Governors in their exclusive judgment.

“8 403. General duties

“(a) The Postal Service shall plan, develop, promote, and provide
adequate and efficient postal services at fair and reasonable rates and
fees, Except as provided in the Canal Zone Code, the Postal Service
shall receive, transmit, and deliver throughout the United States, its
territories and possessions, and, pursuant to arrangements entered
into under sections 406 and 411 of this title, throughout the world,
written and printed matter, }i)arcels, and like materials and provide
such other services incidental thereto as it finds appropriate to its
functions and in the public interest. The Postal Service shall serve
as nearly as practicable the entire population of the United States.

“(b) It shall be the responsibility of the Postal Service—

“(1) to maintain an efficient system of collection, sorting, and
delivery of the mail nationwide;

“(2) to provide types of mail service to meet the needs of dif-
ferent categories of mail and mail users; and

“(3) to establish and maintain postal facilities of such char-
acter and in such locations that postal patrons throughout the Na-
tion will, consistent with reasonable economies of pestal opera-
tions, have ready access to essential postal services.

“(c) In providing services and in esta%lishing classifications, rates,
and fees under this title, the Postal Service shall not, except as specif-
ically authorized in this title, make any undue or unreasonable dis-
crimination among users of the mails, nor shall it grant any undue or
unreasonable preferences to any such user.

723
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Summary

The purpose of this study to provide a comprehensive account of the development and current
status of federal laws that today grant the United States Postal Sewlics\we rights in the

carriage and delivery of mail. The "postal monopoly” gives the Postal 8erwimonopoly over
thecarriage of letters It is one of the most ancient legal concepts to be found in the statute
books of the United States. Current law may be traced directly to an EnglisiiL&60ofThe
"mailbox monopoly" gives the Postal Service an exclusive rigtiepmsitmail in private

mailboxes. It applies to all types of mail, not only letters covered by thal peshopoly. The

mailbox monopoly law is comparatively recent in origin; it dates from the 1930s.

English origins

The British postal monopoly and the British Post Office were born together in the
unsettled times of the mid-seventeenth century. The postal monopoly was not establishe
support the post office so much as the other way around. The government messengeras/stem w
opened to the public—creating a public post office—in order sustain a monopoly on
transmission of private correspondence. In the early days, the fear whatnotépendent post
offices would "ruin one another” (as Blackstone would later suggest) but undénmine
government. Over time, however, the government monopoly became profitable, and the Post
Office, a division of the Treasury, became a significant source of deaeeeaue. In effect,
postage was a tax on communications, not unlike its fellow revenue source, the stamp ta

legal papers.

British law prohibited both private carriage of letters and packets afsléttehire and
establishment of private systems of posts for the transmission of lettigpackets of letters.
There were five traditional exceptions of the British postal monopoly: foratieage of cargo
letters, letters of the carrier, letters carried by private handeefrand letters carried by special

messenger.

Early American postal laws

Although early American postal laws were derived from English precgdbely soon

assumed a more democratic and peculiarly American flavor.

GEORGE MASON UNIVERSITY NOVEMBER 2008



POSTAL MONOPOLY LAWS 6

The Post Office was founded by resolution of the Continental Congress on July 26, 1775.
The Articles of Confederation, adopted in 1777, gave the federal government a monopoly over
the carriage of letters between the states. The first postal act, amoedadopted by the
Continental Congress in 1782, included a jumbled version of the English postal monopoly laws.

After independence from Great Britain was won, a new Constitution was adopted tha
authorized Congress "to establish post offices and post roads" but did not qrestia a
monopoly. The postal act of 1794 continued the proscription against establishment of private
postal systems for transmission of letters. A postal system was dyigirsries of relay stations
established for the rapid conveyance of letters by foot messengers oedhodats. By the
1790s, postal systems included other forms of regular, staged transportatidlagimaches,
packet boats, and even sleighs. After 1794, the early postal laws did not prohibit @uikiatgec
of letters by travelers even for compensation. Masters of inbound internatieselsyand later
domestic steamboats, were required to deliver letters to the post officepatttbéentry,
although this duty did not apply to passengers. There was no outbound international postal
service, and outbound international letters were not subject to a postal monopoly. Althoug
different provisions of different laws at different times variously dbsdrthe scope of the
monopoly as "letters” or "letters and packets" or "any letter degpasther than newspapers,
magazines or pamphlets,” a federal court in 1831 was seemingly correct udaugpthat the
scope of the American monopoly, like the English monopoly, extended only to letters and

packets (or small bundles) of letters.

Development of current postal monopoly statutes, 1840s to 1880s

In the 1840s, the postal world was shaken by emergence of the "cheap postage”
movement and the simultaneous rise of "private express" companies. A popukafayutcr
sharply reduced letter rates was set off by the reduction and simglificditietter rates in
England in 1840. Private express companies followed from the development of railroad and
steamboat lines, which allowed passengers to easily and quickly casry fedim one city to
another. Indeed, although not fully appreciated in the 1840s, the threat posed by raildoads a
steamboats was more fundamental than facilitation of private expresseste@m-powered
transportation revolution would eventually render obsolete the "postal servites'is, the

systems of relay stations—which were the original raison d’étre of the Hizgt. O
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Between the 1840s and the 1880s, the United States enlarged and transformed the Post
Office. Its main job slowly shifted from management of an intercity tratesjpam network to
management of collection and delivery services capable of providing intagoitell as intercity
mail delivery. If, for the average citizen, the early Post Office loontge las the regular source
of worldly news, the modern Post Office became even more important astipedatical and
inexpensive medium for keeping in touch with distant family and friends and conducting
business across the nation. The postal monopoly statutes were reshaped tdprogset t
missions of the Post Office.

By the 1880s, a legal framework for a modern industrial post office had replagl a |
framework based on the premises and processes of a pre-industrial posCoiéap letter
postage was introduced by the acts of 1845 and 1851. Collection and delivery serkéces we
enabled by the act of 1851 and, most importantly, by the free city delivery setwickiced by
the act of 1863. By 1890, the city delivery system included 9,006 carriers operatmg54
post offices. The postal laws were revised and codified in 1872, for the first tineel8i26. The
first multilateral agreement on international postal laws was adopted in 1874 otlkenm
classification system of mail was added by the act of 1879. National and locatyskrvices
were substantially merged by the adoption of a uniform two-cent stamp foteatlity and local

first class letters in 1885, a rate that would last for five decades.

During this period, the postal monopoly statutes were reshaped into what iga#gsent
their current form. In 1845, the traditional prohibition against establishing privateity relay
or "postal" services was extended to preclude intercity "private expgesstes as well. In
1861, postal monopoly provisions were extended to prohibit "penny posts," i.e., private intracity
collection and delivery services. In each case, Congressional action followedasssulc
prosecutions under prior law. In the 1860s, the postal monopoly over inbound international mail
was reinforced and its prohibitions extended to cover outbound international mail. aghevel
postal code of 1872 gathered these changes in the postal monopoly statutes into aesat of fif
statutory provisions. The postal code of 1872 was reenacted as part of the Reusesd &tat
1874, a codification of the entire body of U.S. statutes.

The postal code of 1872 also had the effect of strengthening the postal monopoly statute

in several respects. Most significantly, Revised Statutes section 398a@ns28 of the 1872
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code) of the new code combined several strands of prior postal monopoly laws to bectime an a
purpose postal monopoly provision. R.S. 3982 applied restrictions on intercity private expresse
to intracity messenger services and visa-versa, and restrictions on dapesditons were

applied to international commerce. Private carriage was prohibited on anyl Ypagtd' a term

which Congress had previously declared all to include waterways (1823) anbicabsa(1838)

in addition to pathways actually served by the Post Office. In 1883, the PostQfiimeopoly

over local intracity collection and delivery was secured by the judicial rd@duhe last private
penny posts. In 1884, Congress declared, "all public roads and highways while kept up and
maintained as such are hereby declared to be post routes.” In this manner, R.S. 3982 becam
general bar against private carriage of letters and packets on anyrpadligvater way, or

railroad in the United States.

In the postal code of 1872 the various phrases used to define the scope of the postal
monopoly in prior laws were replaced by a single standard phrase: "tttepackets.” In the
decade and half following enactment of the 1872, official interpretations of thpaostal
monopoly law by the Attorney General and the Post Office Department eefflaat
understanding that the revised postal monopoly covered only "letters" since tipatdetin
this context was deemed to refer to a packet of letters. Thddtemwhile not clear in all
cases, was interpreted to include personal correspondence (or the idea that coageon us
attaches to the tertatter) but not to include certain types of commercial documents subject to
first class postage, i.e., documents which were "wholly or partly in writitgchwbut did not, in

the words of international postal agreements, "partake of the nature of pemoespondence.”

Growth of the Post Office's interpretation the postal monopoly and its administratiye role

adoption of the mailbox monopoly statue, 1890s to 1960s

By the 1960s, the Post Office had grown into a universal national service thatedelive
letters, periodicals, advertisements, and parcels to every address indheusatally five or six
days per week. The legal framework for the Post Office had been modifiedlargkd but not
fundamentally changed. Only in 1960 were the amendments to the postal law since 1872
collected into a new postal code.

Over this period, the fifteen postal monopoly provisions of the postal code of 1872

(incorporated in the Revised Statutes of 1874) were consolidated into thirteen provisiens. Se
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were included in the first criminal code, adopted in 1909, and reenacted in the second crimina
code, Title 18 of the United States Code, adopted in 1948. Six of the postal monopoly statutes of
Revised Statutes were incorporated into the codification of the postal laws inrL969. |

process, these provisions were reworded but not substantively changed. Onigl#tnesy

minor substantive changes were made in the postal monopoly statutes between the 1890s and
1960s. First, in 1909, Congress clarified the right of a company to carry letéirsg &b its

"current business" (confirming an interpretation of prior law by the Atyo@eneral). Second,

in 1934 Congress limited to twenty-five the number of letters that a specs¢mges may carry

out of the mail. Third, in 1938, Congress widened the exception from the postal monopoly for
government stamped envelopes to include envelopes with postage stamps or metesied indici

affixed and cancelled.

During this period, the most significant changes in the postal monopoly law were
administrative in nature. In broad terms, the administrative position of the figsttGwards

the postal monopoly statutes evolved in three phases.

Thefirst phasewas the development of a more expansive interpretation of the postal
monopoly statutes. In 1890s, the Post Office interpreted the postal monopoly staiadiés tor
curb the practice of railroads which routinely transported out of the mails langae®bf
documents exchanged among different railroads and associated companies. Althagghdhe r
the railroads to transport a substantial portion of "railroad mail" was ultiynatcognized by
Congress and the courts, legal disputes with the railroads provided the inisdbbasbroader
definition of the crucial term "letter.” In the 1910s, Post Office Solicitdli&kh Lamar issued a

series of opinions that set out a legal rationale for interpreting tha™letb@opoly to include
transmission of all "live, current communications,” an approach that he argued dhalucte
first class mail and at least some third class mail. Opinions by latert@aliapplied Lamar's
analysis to classify various types of items as in or out of the postal monopolyy wstraut

identifying any specific legal basis for doing so.

Thesecond phaswas the assumption by Solicitor Karl Crowley, during the Great
Depression of the 1930s, of a capacity to expound upon the scope of the postal monopoly
authoritatively. Previous Solicitors had taken the position that the Post Officeraiuhterpret

the postal monopoly statutes authoritatively since they were penal in nature afat¢her
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administered by the Attorney General. In this view, the proper role of thet&olvas to advise
officers of the Post Office but not the general public. Faced with large declined Wolame
and rising competition, Solicitor Crowley published a pamphlet for the general pidisic,
Private Express Statutethat normatively described a broad interpretation of the postal
monopoly statutes. He also claimed a broad monopoly for the Post Office in numeabus leg
opinions addressed directly to mailers, another innovation. Bolstering the atitreréas of the
Post Office's administration of the law, Solicitor Crowley began the peacticiting earlier
Solicitors' opinions as legal authority for rulings on the scope of the postal monopoly

During this second phase, thailbox monopoly statute@as also adopted in this period.
During the height of the Depression, in 1932, Congress raised the postage ratier$oyeb0
percent, from 2¢ to 3¢. Utilities and department stores began to use their own employee
private messenger companies to deliver statements of account, circligretdiTo counter
this trend, Congress reduced the postage ratedalletters back to 2¢ in 1933. When this did
not appear sufficient to protect Post Office revenues, Congress, in 1934, adopteitbtine ma
monopoly statute prohibiting messenger services from depositing mailalée matrivate

mailboxes.

Thethird phasen the evolution of the Post Office's approach towards administering the
postal monopoly was the transcription into federal regulations of the broad vibes pdstal
monopoly statutes espoused in the postal monopoly pamphlets and selected Solicitors. opinions
Since early in the nineteenth century, Post Office regulations had provideddittence on the
postal monopoly beyond a repetition of Congressional statutes. However, in 1952 Sabigitor R
Frank gave the postal monopoly pamphlet a more formal style, added legal citatinstitled
the pamphletRestrictions on the Transportation of Lettefhis revised pamphlet then served as
the basis for regulations on the postal monopoly issued in 1954 as part of a geneoal oévisi
Post Office regulations. A revision of the rulemaking authority of the Postntastaral in the
postal code of 1960 apparently strengthened, seemingly inadvertently, the Ruaess Offim to

legal authority to adopt substantive regulations defining the scope of the postal monopoly

Thus, by the 1960s, the Post Office had assumed the authority to issue legally binding
interpretations of the postal monopoly statutes by means of regulations and Iegeisofdihe

Post Office's interpretation of the postal monopoly statutes was based on theephaiinihe

GEORGE MASON UNIVERSITY NOVEMBER 2008



PosTAL MONOPOLY LAWS 11

termletter as used in the postal monopoly statutes included anything conveying live, current
information between sender and the addressee. At the same time, the Posti€officterpreted
the "letter" monopoly to exclude several types of items which conveyed liventurformation
including contracts, bonds and some other commercial papers, legal papers, go@trnment
documents like birth certificates, catalogs, newspapers, books, drawings @s)dineddressed

circulars, and data used for the preparation of bills.

In retrospect, it appears possible for reasonable persons to question the sourtdaess of
Post Office's elaboration of the postal monopoly statutes during this periodtogsllmpinions
grounded in questionable legal analysis were prepared with little transparehttyen cited as
legal authority years—often decades—atfter they were written, loagtaé possibility of
meaningful judicial or congressional scrutiny. In this process, inconsisteait&sliopinions
were largely ignored. Pamphlets that presented a simplified view of the pastapoly to
discourage competition in a time of economic emergency were ultinpaehulgated as federal
regulations. Although initially reluctant to rule authoritatively on the postal mopapatiutes
because of their penal nature, Post Office lawyers gradually adopted acthose \aew of their

role.

Postal Service administration of the monopoly laws, 1970 to 2006

Between 1970 and 2006, the Postal Service became a more business-like, commercial
organization as envisioned in the Postal Reorganization Act. Mail volume increastatsaibs

and advertisements became an increasingly important component of the mail.

In this period the nature and scope of the postal monopoly law changed significantly by
virtue of the adoption of new postal monopoly regulations in 1974. The 1974 regulations
effectively extended the scope of the postal monopoly statute to include all types of
correspondence, commercial papers, newspapers and magazines, addressszhashisrt
books, and other tangible objects bearing textual information except for item#eys roatypes
of carriage excluded from the monopoly by administrative regulation. The legdbke to
these regulations was the Postal Service's questionable interpretatstatof@ry provision
originating the nineteenth century that authorized the Postmaster Gersrgpend the stamped
envelope exception to the postal monopoly. The Postal Service's interpretation ajisi®pr

was not reviewed by the courts. In the only substantial judicial review of titienkecgy of the
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1974 postal monopoly regulations, the 18/BCMU case, a federal appellate court—armed with
a less than complete history of the evolution of the postal monopoly law—sustained the
regulations as a valid exercise of the Postal Service's rulemaking guithsofar as they

included advertisements in the definition of "letter."

After theATCMU decision, the Postal Service extended its administrative suspensions of
the postal monopoly in several instances, the most important of which were the susgension f
urgent letters in 1979 and for international remail in 1986. These suspensions paved the way for
development of private express document services and, ultimately, for postalireteunope.
Although there were several postal monopoly court casesfaf@eMU, none touched on the

fundamental foundations of the postal monopoly statute or regulations.

The mailbox monopoly became more economically significant because tlaé $asice
increasingly shifted from door delivery to mailbox and clusterbox delivery. In th@R®&8ckville
Remindercase, a federal appellate court gave brought support for the authority of tHe Posta
Service to regulate the uses to which private mailboxes may be put. This cas® deysendent
on the mailbox monopoly statute and contemplates Postal Service authority ovailitiox that
exceeds the particular rights granted by the mailbox monopoly statute. In th€d@gdil of
Greenburg Civic Associatiorease, the Supreme Court upheld the constitutionality of the
mailbox monopoly statute. In this case, multiple opinions offer diverse philosophical

perspectives on the concept of a mailbox monopoly.

In 1994, Congress substantially increased the fines for sending a letterdig pxpress
in violation of the postal monopoly and for illegally depositing mailable matteprivate
mailbox by 30 to 200 fold. These increased penalties were the result of a generaizatde
of the criminal code and may have been inadvertent insofar as the postal monopoly laoxi mail
monopoly are concerned. Inexplicably, the penalty for operating an illegateoaxpress was

unchanged.

Postal Accountability and Enhancement Act of 2006 and current status of the monopoly laws

On December 21, 2006, the Postal Accountability and Enhancement Act (PAEA)
modified the postal monopoly law in significant respects. It created new syagutmptions to

the postal monopoly statutes: for letters charged more than six timesntipepsiee, for letters
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weighing more than 12.5 ounces, and for a grandfather exception that includesnsitimati

Postal Service regulations purported to "suspend” the postal monopoly. The PAEA also
apparently repealed the authority of the Postal Service to adopt substantivearegjula
implementing the monopoly statutes. Nonetheless, the Postal Service has ddotimaitain

both its postal monopoly and mailbox monopoly regulations. The PAEA vested the Commission
with new authority to administer elements of the postal monopoly statutes anctéotpeli

Postal Service's use of its rulemaking authority. A review of the intendottween the PAEA

and the complex legacy of the monopoly laws suggests several legal issueslfioandwers

are not self-evident. Since the Commission has not yet adopted regulations orsetherwi
addressed implemented these new powers, this study presents what is heagasdirninary

evaluation of the effects of the PAEA on the monopoly laws and the current statusdatims
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1 Introduction

The purpose of this study to provide a comprehensive account of the development and current

status of federal laws that today grant the United States Postal Sewlics\we rights

in the carriage and delivery of maiThe "postal monopoly" gives the Postal Service a monopoly
over thecarriage of letters It is one of the most ancient legal concepts to be found in the statute
books of the United States. Current law may be traced directly to an EnglisiiL&60ofThe
"mailbox monopoly" gives the Postal Service an exclusive rigtiepmsitmail in private

mailboxes. It applies to all types of mail, not only letters covered by thd postapoly. The
mailbox monopoly law is comparatively recent in origin; it dates from the 1930s.

1.1 Objectives and Organization

This paper has been prepared for the Postal Regulatory Commission (the §lommis
pursuant to requirements set out in the Postal Accountability and EnhancemeiR&j (P
enacted by Congress in 2006ection 702 of the PAEA requires the Commission to prepare a
report for Congress and the President on "universal postal service and the posiablsnin the
United States . . . including the monopoly on the delivery of mail and on access to mailboxes."
The report must include "a comprehensive review of the history and development odalnive
service and the postal monopoly, including how the scope and standards of universabservic
the postal monopoly have evolved over time for the Nation and its urban and rural areast"” It

also delineate "the scope and standards of universal service and the postal noojuey

! The author is an attorney in private practice iashington, D.C., and Adjunct Professor, George Maso
University, School of Public Policy, Arlington, \¢jimia. This paper was prepared for the George Mabuwersity
School of Public Policy in connection with a studgl by Professor A. Lee Fritschler and conductedHe U.S.
Postal Regulatory Commission. The generous assistamd encouragement of Robert H. Cohen, A. Ldsdhler,
Richard R. John, Christine Pommerening, and MicRaainitzky, and especially of Timothy J. May, are
acknowledged with gratitude, as is research assistaf Elizabeth Bahr.. All errors and other inféties are the
sole responsibility of the author. Comments or ections are welcome and may be directed to
jcampbell@jcampbell.com. © 2008 James |. Camplell J

2 postal Accountability and Enhancement Act, PutiNd. 109-435, 120 Stat. 3198 (2006) (PAEA). The
PAEA substantially revised Title 39 of the Unitet®s Code (U.S.C.). The United States Code isapeey the
Office of the Law Revision Counsel of the Housdrepresentatives. A complete edition is publisheshesgix
years with annual supplements. References to ##@® AEA version of Title 39 will be by citation the 2005
edition of the U.S.C., e.g., 39 U.S.C. § 601 (2&0Bupp. V). References to Title 39 as amended byPAEA will
be to the 2006 edition of the U.S.C., e.g., 39 0.8.601 (2006).
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under current law (including sections 101 and 403 of title 39, United States Code), antd curre

rules, regulations, policy statements, and practices of the Postal Service.

This paper is divided into eleven chapters. The remainder of this chapter defwibe
scope of this study. Chapter 2 recounts the origins of the postal monopoly in English law in the
seventeenth and eighteenth centuries. Chapter 3 explains how the early Amevieament
adapted English law to fit the needs of the new democracy. Chapters 4 to 6 descrjhexleow
the pressure of changes induced by improvements in technology, the postal monopeby statut
were reshaped and extended between the 1840s and 1880s until they assumed moreiror less the
present form. Chapters 7 and 8 describe the evolution of administrative intesprefdtie
postal monopoly law by the Post Office Department from the 1890s to the 1960s, a period during
which the national post office expanded its services to near universal avgilé&iikipter 8 also
describes the introduction of the mailbox monopoly in 1934 and other, relatively minor
amendments to the postal monopoly statutes. Chapters 9 and 10 continues the story of the
evolution of the postal monopoly law after the establishment of the Postal Ser¢Rel;,
focusing, in particular, on the Postal Service’s issuance of comprehensiaienpasbpoly
regulations in 1974. Finally, Chapter 11 looks at the current status of the postal monopoly laws

in the wake of amendments by the Postal Accountability and Enhancement Act of 2006.

1.2 Elements of the Postal Monopoly Law

As noted, this study deals with two interrelated legal concepts, the "pastapoly” and
the "mailbox monopoly.” Collectively, the federal statutes creating tinasenonopolies will be
termed the "monopoly statutes.” Postal laws are exclusively the provinegeoalf government;

there are no state postal statutes.

In this study, the terppostal monopoly statutesfers to a set of statutes—i.e., acts of
Congress—that now appear as thirteen sections of the United States Code.altiesedst not
use the word "monopoly,” but they grant the Postal Service an effective monopobhiiytprg
all persons except the Postal Service from providing certain types of aollect delivery
services. Prohibitions against providing, using, or assisting would-be competitoesRyjstal
Service are found in sections 1693 through 1699 of the criminal code, i.e., Title 18 of the United
States Code. In addition, the scope of the postal monopoly is modified by exceptionsrset out
the section 601 of the postal code, i.e., Title 39 of the United States Code. Sections 602 through
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606 of Title 39 pertain primarily to the authority of postal inspectors to search foeiaed s
letters carried in violation of the postal monopoly. The Postal Service, like the flost O
Department before it, refers to these criminal and civil statutes codligcas the "private
express statutes.” This study will instead use the phrase "postal monopabsSt@ refer to
these laws collectively because, technically, the statutory prohibiti@nssagperations by
private express companies, enacted in 1845, comprise only a subset of a broadeataétof st

prohibiting private carriage of letters and packets.

In summary, the statutes which create the postal monopoly prohibit any person from

establishing a service for:
e the transportation of letters and packets
e by regular trips or at stated periods

e over any post route (which under current law includes all public roads, waterways,
railroads, and letter carrier routes) or "from any city, town, or placeytother city,

town, or place, between which the mail is regularly carried.”

It is now well settled that the word "packet” as used in the postal monopolgstaigrs to a
letter of several pages (as this study will describe, in the past some geaseragued that the
word "packet" should be interpreted more broadly). Hence, the scope of the postal monopoly

cover only the carriage of "letters."

There are six traditional statutory exceptions to the postal monopoly. Thiesteate
below in the order in which they were adopted into U.S. law together with commonly used
shorthand labels:

(1) cargo letter letters which "relate to some part of the cargo”;

(2)  special messengeetters conveyed by "private hands without compensation, or

by special messenger employed for the particular occasion only;
3) private handsletters conveyed by "private hands without compensation”;
(4)  stamped envelopéetters enclosed in envelopes with postage affixed;

(5) prior to posting "delivering to the nearest post office, postal car, or other

authorized depository for mail matter any mail matter properly stamped”;
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(6) letters of the carrierletters which relate to the "current business of the carrier."

In addition, in 2006, the PAEA added three new statutory exceptions. These, with shorthand

labels, are as folllows:
(2) Price limit: letters carried for at least 6 times the stamp price;
(2)  Weight limit letters weighing at least 12.5 oz.;

(3)  Grandfather ruleletters within scope of services described by certain Postal

Service regulations as they existed on December 21, 2006.

The postal monopoly statutes have a long history. Key provisions date from the gostal ac
of 1872. The 1872 act was, in turn, a codification of earlier statutes, some based on &nglish |
going back to the seventeenth century. The last significant Congressional dethatg te
revision in the postal monopoly law took place in the Senate in 1845. Interpretation of the postal
monopoly statutes is complicated by their age as well as by the fact thatrdrg gersions of
the statutes have been altered from their original form by several reends. These
reenactments have "modernized" and standardized the style and organizatiqmra¥igiens
but obscured their original meaning. This study seeks to present clearlgtiease of
legislative acts leading to the current postal monopoly statutes and the dtemynegidence
that sheds light on what Congress had in mind in adopting these statutes, to the extent su
documents are available. Much of this history is obscure. Reasonable persams dan a
interpret this legislative story differently and come to different cormhgsabout how these
statutes should apply to current circumstances.

In addition to the statutes, the law of the postal monopoly includes administrative
regulations adopted by the Postal Service, currently set out in Parts 310, 320, and 959 of the
Code of Federal Regulations ( 2007 edition). These regulations have a long histdlty Hseye
were derived from administrative interpretations of the postal monopolyestasstied by the
Post Office Department and Attorney General in the last half of the ninetsntury and the

first half of the twentieth century.

Finally, from time to time, although relatively infrequently, the postal moyogiatutes
and regulations have been reviewed and interpreted by the courts. These judsi@hslalso

form part of the law of the postal monopoly.
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1.3 Elements of the Mailbox Monopoly

The "mailbox monopoly statute” refers to section 1725 of Title 18, a criminadesta
adopted in 1934 that forbids any person but the Postal Service from placing "mailabté ima
a private mailbox, i.e., the mailbox or cluster box from where most Americarger¢oeir mail.

This provision provides in full:

§ 1725. Postage unpaid on deposited mail matter

Whoever knowingly and willfully deposits any mailable matter
such as statements of accounts, circulars, sale bills, or other like
matter, on which no postage has been paid, in any letter box
established, approved, or accepted by the Postal Service for the
receipt or delivery of mail matter on any mail route with intent to
avoid payment of lawful postage thereon, shall for each such
offense be fined under this titfe.

Since the mailbox monopoly includes all mailable matter, its scope is broadene¢hzostal
monopoly, which covers only "letters and packets.” The history and interpnetétihe mailbox

monopoly is relatively straightforward compared to that of the postal monopoly.

The "mailbox monopoly law" also includes Postal Service regulations. Regslati
defining a mailbox monopoly are found in themestic Mail Manualan official set of rules for
domestic postal services issued by the Postal Séhiicgart, these regulations implement the
mailbox monopoly statute. In part, however, they also appear to establish a mailbox Ijnonopo

by regulation that is independent of the mailbox monopoly statute.

Only a handful of judicial cases have reviewed the mailbox monopoly law.

1.4 Prior Studies

There are relatively few studies on the development of the monopoly laws. The best
known study of the postal monopoly is a 1975 article by George L. Priest, a professoanéllaw
economics at Yale University. Priest's article focuses on motivationslyinganonopoly

legislation rather than on the specific elements of the law or the evolutidmafiatrative

®18 U.S.C. § 1725 (2006).

* Postal ServicedDomestic Mail Manuag 508.3 (May 12, 2008 ed) (“Recipient Servicesst6mer Mail
Receptacles").
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implementation after 1872. Perhaps the best historical review of the legedres of the
monopoly is a 1968 monograph by Joseph F. Johnston Jr. Both articles are necesshbly date
the passage of time. Neither seeks to provide the comprehensive historicsicaealyired by

the PAEA?

® See the bibliography at the end of this papemforks of these authors.
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2 English Precedents: Origin of the Postal Monopoly

The history of American postal monopoly begins with seventeenth century Engliahlpas
which were adopted so that the government could spy on its enemies and raisergeerues.
The English postal monopoly of 1660 served as the template for early coloniahthvestar
1710, applied directly in the American colonies. The English law established tleptiaaic
framework from which the American post office was created. To understand the post
monopoly law in America, therefore, it is necessary to review briefly theenaf postal service

in pre-industrial times and the origins of the public post office in Stuart England.

2.1 Pre-industrial Postal Systems

The earliest postal monopoly laws were grounded in a pre-industrial concept ofadl' "pos
system. In England and America the nature of a postal system chatigdwbht the

seventeenth century until the early nineteenth century, when the new transpdeitnologies
changed the nature of postal activities and ultimately induced the legahsdftat led to

modern universal postal service. Before about 1840, a "postal” system wéy hieexies of
posts, or relay stations, located every ten to fifteen miles along a "postiroadhorse post,”

the postal stations kept horses for riders carrying letters between tattess lwere conveyed
either by "through post", i.e., by means of a single rider who obtained fre€s labesach

station, or by "standing post", i.e., by a series of riders each of whom handedlltfe pouch)

to a subsequent rider at the next station. A "foot post” was similar in concept édioreli

walking messengers.

By its nature, a postal system was a rapid, scheduled intercity communicgsitams. s
The function of early postal systems was to provide a means for transpoteng aeid other
valuable documents that was faster and more reliable than the transportaices sarailable
for freight and persons generally. To "send post" was synonymous with to semdpestd."
The hoped-for rate of travel was about seven miles an hour in the summer and fiveimeahe w
In an age when most means of conveyance awaited enough cargo or passengiyshie just

journey, only regularly scheduled postriders and "packet boats"—boats whosey paishkavas

® See generallfRobinsonBritish Post Office48-55, 119-125.
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to convey letters—afforded a means of reliable and predictable commanscadtetters were
transported from a public place such as an inn, coffeehouse, or dedicated post officewnone t
to a similar site in another town. There was no collection or delivery of lattdrthus no intra-

city service. Postage was paid by the addressee upon collection at theidesiivst office’

The termletter originally referred to a message recorded on paper by hand, usually using

a quill pen. Paper was expensive, and as a result, the size of the paper was that toefssage.
As one historian has explained,

by the end of the Middle Ages a letter usually consisted of a sheet

of paper only large enough to contain the message. The needed

paper was cut from a sheet that was originally about twelve inches

wide by eighteen inches long. The paper used for a letter was then

folded into an oblong packet about three inches by four, and an

address was written on the face of the folded and sealed sheet. The

letter was not enclosed in an envelope: this would have been a
waste of valuable papér.

A correspondence extending over two sheets of paper came to cddledla letterand, over
three sheets of papertrgple letter. This seventeenth century terminology was used to specify

postage rates in the United States until 1863.

Multiple letters and letters with enclosures (such as a deed or e¢elifiecvould be tied
together in a small bundle packet also spelleghacquetor pacquette According to the Oxford
English Dictionary, the first meaning of the wardcketwas "A small pack, package, or parcel:
in earliest use applied to a parcel of letters or dispatches, and esp. todlEa&teltor ‘mail’ of
dispatches to and from foreign countridghe first use opacketin this sense noted by the
dictionary is 1533° To this day, American postal monopoly law refers to the carriage of 8letter
and packets" even though the words "letter" and "packet” are used in substarfiteatynidi

Senses.

" RobinsonpBritish Post Office7-8, 22-23. The phrase "post haste," now mearisddst as possible," used
to be a direction inscribed on the outside of getairging the rider to carry the letter as quickbypossible.

8 RobinsonBritish Post Offices.
° Compact Oxford English Dictionargnd ed., s.v. "packet."”

970 illustrate early meanings, the lexicographdse guote, inter alia, a 1693 Massachusetts plasial
("A pacquet shall be accounted 3 letters at thetI§aand personal letter from a lady written irl&q{"l foresee |
shall swell my letter to the size of a pacquetbid. As the termslouble letterandtriple letter came into use, the
termpacketcame to be reserved for a bundle of four or mbeets of paper.

GEORGE MASON UNIVERSITY NOVEMBER 2008



PosTAL MONOPOLY LAWS 22

Until the early nineteen centurynawspapemwas a single sheet of paper, printed on both
sides by means of a manual présshe first newspaper in America appeared in 1704. As one
postal historian has explained, "The earliest newspapers in the Americaiesaovere, with
some notable exceptions, offspring of the postal systéin.tany, if not most, cases, the
postmaster was also the publisher, or "printer,” of the leading newspapenirNioionly did
the job of postmaster give a printer access to the latest news—printedssendleach other
news clips in the mail—but a printer could often prevail upon a postrider to carry hisapess
out of the mails for free or reduced rates. Rival printers would negotiate @ingttlthe
postrider for transportation of their newspapers, although they lacked the gessrEsgaining

leverage and were sometimes exclutfed.

Distribution of newspapers to readers was a secondary concern of the postruiffice
after the American Revolution. Usually postmasters did not charge postagegamnission of
newspapers (the only rate was the very high letter rate), although the pagtaawe found it
necessary to give the postrider something for his trouble. In any casespnedeno easy means
of collecting subscription fees from distant readers. In 1753, Benjamin Frankl William
Hunter, Deputy Postmasters of the British Post Office in North Americahstugegularize
postal distribution of newspapers and recoup some expenses by decreeing trestpmstm
should no longer distribute newspapers unless the recipient paid the postmastrdateaise
of the rider" and the price of subscription, to be remitted to the printer. A singletapy
newspaper could be exchanged between printers for free, so that newspapers coutavshare n
stories with each othéf After newspapers were admitted to the U.S. mail, they were kept apart
from letters because they were often tendered damp from the press, posiagta thee

integrity of letters™ In 1788, Ebenezer Hazard, Postmaster General under the Atrticles of

A power press was first used Bie Timeof London in 1814. Chappely Short History of the Printed
Word174.

12 Kielbowicz,News in the Maill3.
13 Rich, History of the Post Offic&15; Kielbowicz,News in the MailL4-16.

4 Kielbowicz,News in the Maill6-19. Postmasters received a 20 percent commissidees collected for
riders. Newspapers transported in this manner wereonsidered "in the mail," and the Post Offiself received
no remuneration for their transport. Moreover, sgmasters continued to negotiate directly with pikgrs for
distribution of their newspapers.

15 Rich, History of the Post Offic&43.
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Confederation, described a postman's disdain for newspapers as follows, "peEa$@ve

never been considered as part of the mail nor (until a very few years) admittdub inéorte
portmanteau with it; but were carried in saddlebags for that purpose, by tise aidéeir own
expense® Nonetheless, in later decades, postal lawyers would look back on the early days of
the Post Office and suggest that carriage of newspapers was alwage@hpart of the postal
monopoly but for an explicit exemption during the period from 1792 to 1825. This contention
would become one of the main intellectual bases for the broad interpretation of #le post
monopoly laws promulgated by the Postal Service after 1973.

2.2 Origin of the Government Post Office and the Pdstéonopoly

Governments have operated postal systems for official messagesasinde evilized
times. Herodotus was so impressed by a government postal system estalgliblecdrsians in
the fifth century BCE that his description of that service lives on in the famouptrstover
the entrance to the main post office in New York City: "Neither snow nor rain abnbe
gloom of night stays these couriers from the swift completion of their appointed rgdite
Romans, too, operated a vast postal system, but only for government documentsard,Eng|
Edward | established a temporary government post in 1481. A permanent government post was
organized by Henry VIII in about 1516. These government postal operations, however , were not

open to the public and did not preclude private postal systems.

From the middle ages onward, merchants, universities, and monasteries orgaiized the
own private postal systems stretching across Europe. Private postal systemssmetimes
restricted for reasons of security. In 1591, three years after the Spamadathreatened
England with invasion, Queen Elizabeth | suppressed an international merchardappestnt
private communications with foreigners. After Elizabeth’s death in 1603, howevemerce

18 Kielbowicz, News in the MaiR3-24.

" Herodotus wrote, "No mortal thing travels fastert these Persian couriers. The whole idea issidPer
invention, and works like this: riders are statid@éong the road, equal in number to the numbeliagé the journey
takes—a man and a horse for each day. Nothing gtegs couriers from covering their allotted stigte
quickest possible time—neither snow, rain, heat,dawkness." Herodotushe HistoriesBook VIII ( trans. A. De
Sélincourt).

GEORGE MASON UNIVERSITY NOVEMBER 2008



PosTAL MONOPOLY LAWS 24

continued to develop and the need for domestic and international postal communications

increased. Both royal and private posts flouristfed.

Elizabeth’s successors, the Stuart kings James | and Charles |, stragmjlest a
Parliament that demanded restrictions on royal prerogatives and a sifayowgrnmental
authority. Faced with such demands, Charles | refused to convene Parliammet@28tel o
obtain money for the government, Charles resorted to creative financingé-foems, taxes
unauthorized by Parliament, and a revival of commercial monopolies banned by &arliam
during his father’s reign.

The postal monopoly was one such monopdQuring the early 1630s, there were
several proposals to improve the government post and open it to private letters. laragiroc
issued on July 31, 1635, Charles | ordered the master of the posts, Thomas Witherings, to
establish an improved postal system between London and Scotland. The government post was
opened to private correspondence and competing private posts forbidden. The prohibitory

provision stated:

And his Majesties further will and pleasure is that from the
begyning of this service or imployment noe other messenger or
messengers foote post or foot posts shall take upp carry receive or
deliver any Ire or Ires [letter or letters] whatsoever other then the
messengers appoynted by the saide Thomas Witherings to any
such place or places as the saide Thomas Witherings shall settle
the conveyance aforesaide Except comon knowne carriers or a
pticuler messenger to be sent of purpose with a Ire by any man for
his owne occasions or a Ire by a freind 2. .

The British Post Office considers this royal decree, which may be tehméthglish Postal Act
of 1635, as its birth

18 SeeRobinsonBritish Post Officel-22. On early European possee generallfCodding,Universal
Postal Union Scheeleshort History of the Mail Servic&mith,Development of Rates of Postage

19 Muir, Postal Reform and the Penny BlakkMuir considers need for revenue to be the pymeotive
for the postal monopoly provision in the 1635 pamehtion. Robinson notes that establishment of éiqpbst
followed various proposals, but does speculatéhemiotives of Charles | for finally approving a eoie.See
Robinson British Post Office23-32.

2 proclamation of July 31, 1635, Patent Roll (Chay)cgl Car 1, Pt 30, No. 11.

2L United Kingdom, The Post Offic8irth of the Postal Servicd his pamphlet includes a facsimile of the
original decree and transcription into modern Esfgtharacters.
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The English Postal Act of 1635 prohibited private carriage of any "lettetters.” It
also used the terpacketin setting out postage rates based on distance: "if twoe three fower or
five Ires in one packett or more then to pay according to the bignes of the saide pagkets,"
the termletter thus referred to a single sheet of paper apacketto a bundle ofetters The
public postal system of Charles | lasted only two years. In 1637, as troubleslan&cot

increased, the royal post was again closed to private letters.

In 1649 Charles | was beheaded by a rebellious Parliament, and a group lecgeby Ol
Cromwell took over the government. In 1654, Cromwell reestablished the postal monopoly and
prohibited continuation of private posts. A primary reason for the monopoly was to permit
surveillance of the citizenry. As historian Howard Robinson puts it, "Cromwelhas Council
found eternal vigilance the price they had to pay for continuance in p&iiihe first act of
Parliament to establish a post office was adopted in 1657. Emphasizing the closé@onnec
between the postal monopoly and surveillance, the act declared that the Pestv@iiid not
only benefit the people but also "discover and prevent many dangerous and wickes, desig
which have been, and are daily contrived against the Peace and Welfare of timer@eealth,
and the intelligence whereof cannot be well Communicated but by [&t#sitér collapse of the
Parliamentary revolt and restoration of the monarchy in 1660, one of the first Retdiament,
the English Postal Act of 1660, reenacted the postal act 0f2657.

The postal monopoly was thus introduced into English law as a tool of autocratic rule.
Private carriage of letters was prohibited to allow the government to imasat&eillance of the
citizenry and exact monopoly rents. One could say that the public post office aiesl ¢oe
serve the monopoly prohibition and not vice versa. Liberal opening of private correspatadence

obtain information of interest to the government continued in England until after théecAme

2.
2 RobinsonBritish Post Office44.
24 |bid. at 46-48.

% A Post-Office Erected and Established, 12 Cah236 (English Postal Act of 1660). Although 1660
was the first year after the restoration of Challlgthe numbering of statutes adopted in 166CGm#d the
constitutional fiction that his reign began in 164 year in which his father, Charles |, was laeleel by
Parliament.
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Revolution, perhaps well afté?.Use of high postage rates to generate general revenues did not
end until the English postal reform of 1840.

2.3 English Postal Act of 1660

The English Postal Act of 1660 gave the British Post Office its permanetercide
act began with a statement that took note of the rise of private post offices|atgdidtat "well

ordering” of the posts necessitated establishment of a government post:

Whereas for the maintenance of mutual Correspondencies, and
prevention of many Inconveniences happening by private Posts,
several publick Post-Offices have been heretofore erected for
carrying, and recarrying of Letters by Posts, to, and from all parts
and places within England, Scotland, and Ireland, and several parts
beyond the Seas; the well Ordering whereof is a matter of general
concernment, and of great advantage, as well for preservation of
Trade and Commerce, as otherwise: To the end therefore that the
same way be managed so, that speedy and safe dispatches may be
had, which is most likely to be effected, by erecting one general
Post-Office for that purpose.

In the 1660 act, three provisions established a postal monopoly throughout his Majesty’s
Dominions wherever "he shall settle, or cause to be settled, posts.” Firgtzahd paragraph
authorized the Master of the Posts, and no other person, to receive, dispatch, and dtdiger "le
and pacquets” with several exceptions discussed below. A second provision in the sixth
paragraph obliged masters of ships to deliver all letters and packets to theipegirofhptly
after arriving in port:

That all Letters and Pacquets that by any Master of any Ship or
Vessel, or any of his Company, or any Passengers therein, shall or
may be brought to any Post-Town within his Majesties Dominions,
or any of the Members thereof, other then such Letters as are
before excepted, or may be sent by common known Carriers in
manner aforesaid, or by a friend as aforesaid; shall by such Master,

Passenger, or other person be forthwith delivered unto the Deputy
or Deputies only of the said Post-Master General . . . .

26 RobinsonBritish Post Officel 19-25.
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Figure 1. English Postal Act of 1660 (excerpt)

And be it furiher Gnacted bp the afozefaid Lutbozity, Lhat no perlon oz perfons Wwhativeber, 02
Wodp politich oz Coznozate otber then fuch polt-Walker General as Hall fvom time to time be no-
minated and appointed bp big Wajekty, is Weirs 07 Huccellozs, and conbituted by Lerters pa-
tents under the great Seal of England ag afozefaid, and bis @eputy and Deputics oy Aflignes,Hali
pzefume to carep, recarep, nd deliver Letters fop Bire , other then as befoe ercepted, 07 to fet up
op implop anp Foot-poft, Woyle-polt, Coach-polt, 0 pacquet-Weat Wwhatlaeber (o2 the conbepance,
sarrping, and recareping of anp Letters o2 pacquets op Dea o2 Lamd Wirkin his Bajelties Domi-
niong, oz fhall pzobide and maintainPezles and  Furniture (o7 the bozling ¢f anp Abhozote-pilts,
02 perfons riding in poft with a Guide and Porne, ag utual foy Bire, npon pain of Faozieiting the
fom of JFibe pounds of Englith monp foz everp Rberal offence againkt the Lenoy of this peefent
Aet, And alfo of the fozfeiture of the fum of Dnebunbzed pounds of like Englith monp o2 eoerp
fueeks time that anp Dender againk this Aot Hall implop, maintain, and continue anp fuch foot
polt, Poxfe-polt, Coach-polt oz pacquet-ISoat a8 afozefaid : tohich faid feheral and refpective IFoz-
feftures, Mafl, and map be fusd fog, and recobered by Action oz Atiang of Debt, plaint, o2 Infoz-
mation in anp of bis WajeRtics Courty of Wecod, twherein no Eioigne, priviledge, p2stection o2
Weager of Latw hall be admitced, @nd the faid feberal and refpective fopfeitures 1hat Hall bappen
from time to fime ta be vecobered,Hall be &and remain the one mopetp theveof to bis Majeip,and hig
Peirs and Bucceffazg, and the other mopetp theveof to fuch perfon oz perfons fuho Hall o2 Wil in-

+ fozm again® the DFender oz DEenders againf this paefent Act, and Hayl oz il fue (o2 the faid

fopfeitures upon the fame,

The third and most important monopoly provision was the seventh paragraph, which
explicitly prohibited private persons from engaging in: (i) carriagdetters” for hire; (ii)
establishment of postal systems for the conveyance of "letters or pacquéii§’provision of
horses or equipment to postriders.

That no person or persons whatsoever, or Body politick or
Corporate other then such post-Master General as shall from time
to time be nominated and appointed by his Majesty . . . shall
presumeo carry, recarry, and deliver Letters for Hirether then

as before exceptedr to set up or imploy any Foot-post, Horse-
post, Coach-post, or pacquet-Boat whatsoever for the conveyance,
carrying, and recarrying of any Letters or pacquleysSea or Land
within his Majesties Dominions, or shall provide and maintain
Horses and Furniture for the horstng of any Thorow-posts, or
persons riding in post with a Guide and Horne, as usual for Hire . .
.. [emphasis added].

In sum, the English postal act of 1660 created a postal monopoly by means of two main
proscriptions. First, it forbade private persons to clattgrsfor compensation, i.e., "to carry,
recarry, and deliver Letters for Hiré"'Second, it forbade persons from establishing systems of

" The fourth paragraph specified postage rates #aced further indications of what was meant by the
terms letter and pacquet: "For the Port [carriafevery Letter not exceeding one sheet, to or fammy place not
exceeding fourscore English miles distant fromplaee where such Letter shall be received, Two @efnd for
the like port of every Letter not exceeding twoetkeFour pence; And for the like port of everyqaat of Letters
proportionally unto the said Rates; And for thelport of every pacquet of Writs, Deeds, and othieigs, after the
Rate of Eight pence for every ounce weight. [emjshadded]" Later in this paragraph, the term doldtter is
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posts capable of carryingttersor pacquetsi.e., "to set up or imploy any Foot-post, Horse-post,
Coach-post, or pacquet-Boat whatsoever for the conveyance, carrying, amgimgof any

Letters or pacquets by Sea or Land within his Majesties Dominions."

Paragraph 2 of the 1660 act provided five exceptions to the monopoly. Two of these are
direct ancestors of exceptions to the monopoly still found in American law. Theytoerse
modern terminology, exceptions feargo letters(letters carried with and related freigfitand
letters carried bgpecial messengét Two exceptions were generally similar to exceptions in
current American law, but the provenance of the American rules is unrelated togtish E
precedents: an exception for letters carriegtdyate handsthat is by a friend without
compensatiof! and an exception fdetters of the carrief* The fifth exception from the postal
monopoly found in the 1660 act has no parallel in American postal monopoly statutes: an
exception for messengers carrying judicial docum#&nts.

Although English Postal Act of 1660 does not appear to prohibit private carriage of
nonletter items, it might be argued that there is some ambiguity. In sooes plaints in the
1660 act, the termppacquets used to refers to a bundle of letters or similar items (e.g., "pacquet
of Writs, Deeds, and other things"). Could the prohibition against establishment of feoapdst
horse posts be interpreted to include foot posts and horse posts for the carriage of packets of
nonletters? Because of the multiple meaningsacfjuet the answer is not entirely clear,
although the question is almost certainly of no practical import. It seems ulabbtfit would
make commercial sense to establish a postal system that covidypdckets of nonletters, and

employed in place of "letter not exceeding two &hédt thus appears that in 1660 act the ternetettas beginning
to include a correspondence of more than one sheet.

#ugych letters as shall be sent by Coaches, conkmown Carryers of Goods by Carts, Waggons, or
Packhorses, and shall be carried along with thaeitsCWaggons, and Packhorses respectively.”

29" etters to be sent . . . by any messenger or enggss sent on purpose, for or concerning the teriva
affairs of any person or Persons."

30| etters to be sent by any private friend or Fdigin their wayes of journey or travel."

31n| etters of Merchants and Masters which shalldxt &y any Masters of any Ships, Barques, or other
Vessel of Merchandize, or by any other person iygroby them for the carriage of such Letters afnitks
according to the respective direction."

32"Messengers who carry and recarry Commissionse@Return thereof, Affidavits, Writs, Process or
Proceedings, or the Returnes thereof, issuing foamy Court." Although American postal monopoly kahave
never provided a statutory exception for judiciapers, the Post Office has never claimed a monapay their
carriage See, e.g 39 C.F.R. § 310.1(a)(7)(iii) (2006).
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a postal system that carried both letters and nonletters was clearly pbHibieprohibition
against carriage of "letters for hire" by individuals does not prohibit theagaraf packets, so
individuals could convey packets of nonletters. Moreover, the exceptions to these prohibitions
refer only toletters and the exceptions were presumably coterminous with the monopoly. The

implication is the monopoly included only letters and packets containing letters.

The English postal monopoly was first transplanted to American soil in 1692 biyta gra
of a patent (i.e., an exclusive right) to one Thomas Neale to establish pestaisin the
American colonies. Neale applied to the colonial legislature in New Yorkdsidéion
confirming his exclusive privilege. The New York legislature accommddd&ale by copying
the monopoly provisions from the English postal law of 18&@ennsylvania, Connecticut, and
New Hampshire agreed as well. Massachusetts confirmed Neale’s mobhapohly on
condition that the service was efficient. Thus, the first postal monopoly laws incamesre
echoes of the English postal monopoly of 1660. Maryland and Virginia refused to recognize
Neale’s patent, and the Neale post office was limited to the northeasterresBidiie Neale
post office was a commercial failure, probably due to lack of support from colon&ingoents
and inadequate roads. In 1707, the British government purchased Neale’s patemteghovierr

its management to the British Post Office.

2.4 English Postal Act of 1710

In 1710, during the reign of Queen Anne, Parliament enacted a new postal lavingeplac
the postal act of 1660.The English Postal Act of 1710 extended the Post Office’s operations to
Scotland and the American colonies. Like paragraph 2 of the 1660 act, paragraph 2 of the 1710
act authorized the Post Office and no other person to have "the receiving, taking ripgorde
dispatching, sending Post or with speed, and delivering of all Letters and Bachiket
paragraph 6 of the 1660 act, paragraph 15 of the 1710 act required masters and passengers on

vessels arriving from abroad to deliver all "letters and packets" to theffios. Like paragraph

33 Woolsey Early History of the Colonial Post-Offic@
% Fuller,American Mail18-19.

% An Act for Establishing a General Post Office, 8n&, ch. 10 (1710).
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7 of the 1660 act, paragraph 17 of the 1710 act explicitly proscribed certain actiaties t

competed with the post office. It read as follows:

That no Person or Persons whatsoever . . . other than such
Postmaster General . . . shall presume to receive, take up, order,
dispatch, convey, carry, recarry or deliver &aeyter or Letters,
Packet or Packets of Lettefsther than as before excepted) or
make any Collection of Letters, or set up or employ any Foot Post,
Horse Post or Packet Boat, or other Vessel or Boat or other Person
or Persons, Conveyance or Conveyances whatsoever, for the
receiving, taking up, ordering, dispatching, conveying, carrying,
recarrying or delivering anlyetter or Letters, Packet or Packets of
Letters by Sea or by Land or on any River, within her Majesty’s
Dominions or by Means whereof any Letter or Letters, Packet or
Packets of Letters, shall be collected, received, taken up, ordered,
dispatched, conveyed, carried, recarried or delivered, by Sea or
Land, or on any River, within her Majesty’s Dominions (other than
as before excepted) . . . . on Pain of forfeiting the Sum of five
Pounds of British Money for every several Offence against the
Tenor of this present Act, and also of the Sum of one hundred
Pounds of like British Money for every Week that any Offender
against this Act shall collect, receive, take up, order, dispatch,
convey, carry, recarry or deliver any Letter or Letters, Packet or
Packets of Letter®

The postal act of 1710 thus clarified the scope of the English postal monopoly. Both the
proscription against private carriage for hire and the proscription agaiaistigsment of private
postal systems refer to same class of objects: "letter or letteketfa packets of letterd" The
act also repeated, in more carefully drawn terms, the five exceptions fuydtad monopoly

found the 1660 acf The duty of a shipboard master or passenger to deliver all "letters or

% Ibid. § 17 (emphasis added).

3" In Queen Anne's postal act, rates of postage speified for every "single letter or piece of papéor
every "double letter," and "proportionably unto tzéd rates for the post of every packet of lettdPsstage rates
were also specified separately for the postingpatkets of writs, deeds and other things." 9 Aghe;10, § 6
(1710).

¥ The five exemptions were, using modern terminojdgy (1) cargo letters("Letters as shall respectively
concern Goods sent by common known Carriers of GbydCarts, Waggons, or Pack Horses, and shall be
respectively delivered with the Goods such Lettlereoncern, without Hire, or Reward, or other Rrofi
Advantage for receiving or delivering such Lettgrg?) letters of the carrie("Letters of Merchants, and Masters,
Owners of any Ships, Barques, or Vessels of Memdilzanor any the Cargo or Loading therein, serbaard such
Ships, Barques, or Vessels of Merchandize, whesedi Merchants or Masters are Owners as aforesaid,
delivered by any Masters of any such Ships, Barquegessels of Merchandize, or by any other Peesoployed
by them for the Carriage of such Letters aforesaidprding to their respective Directions, so ahdietters be
delivered to the respective Persons to whom thelf bb directed without paying or receiving anyeédar Reward,
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packets"” to the post office upon landing was retained, but it was manifest that tesiatli
referred only to packets of lettefsThe English Postal Act of 1710 remained the basic postal

law of England until after the American revolution.

On the eve of the American Revolution, William Blackstone’s famous treatise,
Commentaries on the Laws of Engladdscribed the English concept of the "post-office, or duty
for the carriage of letters.” The post office was listed as one of the terrypemaces of the
king's revenues; others included the stamp duty; customs duties; excisaatak&s;es on land,
malt, salt, houses, coaches, and offices. Compared to other duties and taxes, Blackstone not
that the post office "is levied with greater cheerfulness, as, instead gféobiurrden, it is a
manifest advantage to the public." With respect to the postal monopoly, Blackstone comment
"penalties were enacted, in order to confine the carriage of letters tadlieqgifice only,
except in some few cases: a provision, which is absolutely necessary; for rothamy
exclusive right can support an office of this sort: many rival independentsoificeld only

serve to ruin one anothef’"

2.5 Summary of English Precedents

The British postal monopoly and the British Post Office were born together in the
unsettled times of the mid-seventeenth century. The postal monopoly was nothestiablis
support the post office so much as the other way around. The government messengeras/stem w
opened to the public—creating a public post office—in order sustain a monopoly on
transmission of private correspondence. In the early days, the fear wag nudepandent post
offices would "ruin one another” (as Blackstone would later suggest) but undénmine
government. Over time, however, the government monopoly became profitable, and the Post
Office, a division of the Treasury, became a significant source of deaeeeaue. In effect,

Advantage, or Profit for the same in any wise");j(@licial papers("Commissions, or the Return thereof,
Affidavits, Writs, Process, or Proceedings or Resuhereof, issuing out of any Court); (4) letteasried byprivate
hands("any Letter or Letters to be sent by any priviatiend or Friends, in their Way of Journey or Tiédyend

(5) letters carried bgpecial messengé€tany Letter or Letters to be sent . . . by anysbger or Messengers sent
on Purpose for or concerning the private Affaiaafy Person or Persons"). 9 Anne, ch. 10, § 2 (1710)

39 paragraph 16 provides that, for the "encouragehadmhasters and passengers to comply with the
obligation to deliver "letters and packets," thputy of the Post Office shall pay one pence updiely of "every
Letter or Packet of Letters."

40 Blackstone, Lommentarie811-12.
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postage was a tax on communications, not unlike its fellow revenue source, the stamp ta

legal papers.

British law prohibited both private carriage of letters and packets afsléttehire and
establishment of private systems of posts for the transmission of lettigpackets of letters.
There were five traditional exceptions of the British postal monopoly: foraiieage of cargo
letters, letters of the carrier, letters carried by private handeefrand letters carried by special

messenger.
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3 Early Postal Monopoly Laws, 1780s to 1830s

Although early American postal laws were derived from English precedbayssoon assumed
a more democratic and peculiarly American flavor. In the new Republididtiog distribution
of newspapers became the primary goal of the national post office whildlanocebf the
citizenry was of little concern. Congress did not use the Post Office tayemseal government
revenues (except in times of war), but it did maintain high postage rateseos tetpay for low
newspaper rates and, later, for a national system of mail stagecoacbessdriie English
prohibition against carriage of mail by individuals was dropped, but the proscrigaorsa
establishment of private postal systems was retained and extended to otisesffetaged
transportation, like stagecoaches and packet boats. A substantial portion ovetéecarried
outside the mails, and merchants and newspapers organized private exprekses for

transmission of urgent news.

3.1 Confederation and the Postal Ordinance of 1782

Although legally applicable in the American colonies, the English postal monapsly
apparently widely evaded by the coloni8tin the late eighteenth century, trust in the British
Post Office broke down entirely. On July 26, 1775, the Second Continental Congress founded
the American post office by adopting a simple motion:

That a postmaster General be appointed for the United
Colonies, who shall hold his office at Phitadnd shall be allowed
a salary of 1000 dollars per an: for himself, and 340 dollars per an:
for a secretary and Comptroller, with power to appoint such, and
SO many deputies as to him may seem proper and necessary.

That a line of posts be appointed under the direction of the
Postmaster general, from Falmouth in New England to Savannah
in Georgia, with as many cross posts as he shall think fit.

That the allowance to the deputies in lieu of salary and all
contingent expences, shall be 20 per cent. on the sums they collect
and pay into the General post office annually, when the whole is
under or not exceeding 1000 Dollars, and ten per cent for all sums
above 1000 dollars a year.

“L Rich, History of the Post Offic@6, 43-44. Five of the thirteen colonies estaklistelivery systems to
supplement the British post. Priest, "History af #ostal Monopoly" 18.
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That the rates of postage shall be 26emt less than those
appointed by act of Parliamefit.

Benjamin Franklin was chosen to be the first Postmaster General.

On July 4, 1776, Congress declared independence from England and immediately began
work on a legal framework for the new government. Agreement proved difficultlesroé
Confederation were not approved by Congress until November 15, 1777. The Articles did not

come effective until ratification by Maryland in March 1781.

Under the Articles of Confederation, the federal government was gextkive

authority to establish anterstatepost office. Article IX provided as follows:

The United States in Congress assembled shall alsatagele

and exclusive righand power of . . . establishing or regulating post
officesfrom one State to anothdhroughout all the United States,

and exacting such postage on the papers passing through the same
as may be requisite to defray the expenses of the said office.
[emphasis added]

Pursuant to the Articles, Congress formally established and organizessthadfize in
the ordinance of October 18, 1782. The ordinance was a poorly drafted jumble drawn from the
British postal law of 1710. It consisted of eighteen unnumbered paradfainse Congress
had exclusive authority to establish interstate postal services, the ordinelnded a postal
monopoly. The sixth paragraph of the 1782 ordinance authorized the Postmaster Gerirtal and

other person" to establish postal systems.

[T]hat the Postmaster General of these United States . . . , and no
other person whatsoever, shall have the receiving, taking up,
ordering, despatching, sending post or with speed, carrying and
delivering of anyletters, packets or other despatcliesn any

place within these United States for hire, reward, or other profit or
advantage for receiving, carrying or delivering sletters or
packetsespectivelyand any other person or persons presuming
so to do shall forfeit and pay for every such offence, twenty dollars
... Provided nevertheless, that nothing herein contained shall be

422J. Cont. Cong208.

3 Ordinance of Oct. 18, 1782, 23Cont. Cong670 (emphasis added). In theurnals of the Continental
Congress, 1774-1788ompiled and edited by the Library of Congresthamearly twentieth century, the ordinance
adopted by Congress is recorded with subsequesgtialed and revisions made by a committee appoiateevise
resolutions before publication.

GEORGE MASON UNIVERSITY NOVEMBER 2008



POSTAL MONOPOLY LAWS 35

construed to extend to any messenger purposely sent on any
private affair, and carryingptters or packetselating to such affair
only; or to persons sent officially on public servite.

In this paragraph, however, the drafter awkwardly joined two topics—authorizing timeaRtey
General to provide the service and penalizing private carriers for viotagngonopoly—which
are treated separately in the 1710 British act (paragraphs 2 and 17). Exceptierotstdl
monopoly found in paragraph 2 of the 1710 British act —for cargo letters, letters ofrtbe ca
and carriage by private hands—were included in the ordinance and then inexplicedidyst.
Two exceptions found in the English law at this point, the exceptions for a speciahgersand

official letters, were retained in the ordinance in modified form.

The main postal monopoly provision is found in paragraph 7 of the 1782 ordinance. This
paragraph repeats the prohibition against private carriage found in paragraph 1Braisthe
act, even though this provision effectively duplicated the penalty in the previousapdr.afyt
this point, the drafter also included the requirement, found in a separate paragrapisim Engl
law, that persons on incoming vessels must tender letters in their possession todfiepas
the port of entry. The seventh paragraph of the 1782 ordinance read in pertinent panvas foll
[T]hat if any person, not being a post or express rider, in the
service of the general Post Office, shall carry latters, packets,
or other despatche$srom one place to another, within these United
States, on any of the post roads, to any place within these United
States, for hire or reward, except in cases as is herein before
excepted, or shall not, when bringing letters from beyond sea [sic],
for hire or reward, deliver the same at the Post Office, if any there
be at the place of his or her arrival, he or she shall, in each of the

before mentioned cases, forfeit and pay for every such offence
twenty dollars. . . .

The style of this paragraph is quite different from the more formal prose asEstatutes.
Instead of a straightforward command that "no person shall" undertake ceitatreacthis
paragraph rephrases the command as a subjunctive condition, stating that ifanydpes
certain activities, then he shall pay a penalty. In proscribing privategaior hire, instead of
the legalistic string of verbs included in the English proscription—in the 1710 adivaetake

up, order, dispatch, convey, carry, recarry or deliver"—the ordinance uses tleevsifg|

*|d. at 672-73 (emphasis added).
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"carry."” The separate proscription against establishment of private pgstiamns found in
English law is omitted. The obligation placed on persons arriving by sea isf&thjmithe point
of obscurity. Unlike English reliance on the generalized use of "he", the deffies to private

carriers with the more informal "he or she."

Under the ordinance of 1782, the postal monopoly pertains only to private carriage of
"letters, packets, or other despatches.” This is no repetition of the phttseotidetters, packet
or packets of letters" found in the 1710 British law. Addition of the term "despatabitsts lof
an official or military nature, appears to signify nothing more than lingeffagte from the

recent war.

Certainly the ordinance did not prohibit private carriage of newspapers because
newspapers were not admitted to the mail. Whether or not newspapers should be &althitte
mail was an issue of considerable debate at the time, but during its existeGoatihental
Congress never opened the national post to newsp&aérs.thirteenth paragraph of the 1782
ordinance did, however, grant the Postmaster General discretion to continue thegristtice
of allowing postriders to carry newspapets ofthe mails'®

[T]hat it shall and may be lawful for the Postmaster General, or

any of his deputies, to license every post-rider to carry any
newspapers to and from any place or places within these United
States, at such moderate rates as the Postmaster General may
establish, he rendering the post-riders accountable to the
Postmaster General, or the respective deputy postmasters by whom
they shall severally be employed, for such proportion of the

moneys arising therefrom as the Postmaster General shall think

right and proper, to be by him credited to these United States in his
general accouri.

The purpose of this provision would be become the subject of controversy in the 1840s.
Postmasters General would claim that the right to allow postriders yoneawspapers along

with the mail implied the authority to prohibit postriders—and by extension siagfees and

%5 John,Spreading the New&i-33.
“ For the history of this practice, see Kielbowibews in the MaiR2-24.
" Ordinance of October 18, 1782, 23Cont. Cong. 670677.
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steamboats—from carrying any mailable matter out of the mail when threytraasporting mail

under contract with the Post Office.

3.2 Postal Act of 1792

In March 1789, a new Congress organized under the Constitution superseded the
Continental Congress of the confederation. The Constitution authorized Congrestaititsh
Post Offices and post Road$,but unlike the Articles of Confederation did not grant Congress
the sole and exclusive power to do so nor limit the national government to interstate posta
systems. In its first three sessions, Congress continued in effect thefipeststhblished by the

ordinance of 1782 while it considered how to implement its new auttdrity.

The first substantive postal law enacted by the new government was adoptedih 1792.
After much debate, newspapers were admitted to the mails for thenfiestaind postage rates
for newspapers and government documents were set well below cost, espd@allyonveyed
long distances! From the early days of the republic, both the Federalists led by President
George Washington and the Republicans led by James Madison and Thomas Jefferson
considered that a primary function of the Post Office was to spread news abautéhée&vents
and to generate a sense of national community. In the American experiment imaismihe

Post Office quickly became the first national broadcast network.

The basic organization of the Post Office was established by the 1792 act as fallows
the first section of the act, Congress listed post roads to be established, thusgdbeltit, not
the Postmaster General, would determine the routing of postal systemshestilt of as lines

of posts> Following the English practice, the office of the Postmaster General vebdisistd

“8.S. Const., art. I, § 8.

9 Act of Sep. 22, 1789, ch. 16, 1 Stat. 70; Act abA4, 1790, ch. 36, 1 Stat. 173; Act of Mar. 391, 7ch.
23, 1 Stat. 218.

%0 Act of Feb. 20, 1792, ch. 7, 1 Stat. 232.
*1 John,Spreading the New&3-37, 59-63, 110.

*2 Historian Richard R. John has commented, "Oftall¢hanges that Congress set in motion with the Pos
Office of 1792, by far the most radical was itsuasption of the power to designate the routes ovéchvthe
government would carry the mail. . . . it had majoplications for the pattern of everyday life, c@nt virtually
guaranteed that the postal network would expanidisamto the transappalachian West well in advaote
commercial demand." Joh8preading the New#4-45.
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within the Department of the TreasufylNonetheless, Congress rejected the British policy of
setting postage rates high enough to generate a substantial net income feaseyT The
salaried staff of the Post Office consisted of only the Postmaster Gandralhandful of
assistants. The major function of the central staff was negotiating csrfwsathe transportation
of mail. Contract transportation accounted for aimost 60 percent of total expeRsssmasters
were akin to franchisees. They were appointed and directed by the PestGastral and

compensated from commissions on the postage they colfécted.
The primary monopoly provision of the 1792 act was section 14. This provision read:

Sec. 14And be it further enacted hat if any person, other
than the Postmaster General, or his deputies, or persons by them
employed, shall take up, receive, order, dispatch, convey, carry or
deliver anyletter or letters, packet or packets, other than
newspapersfor hire or reward, or shall be concerned in setting up
any foot or horse post, wagon or other carriage, by or in which any
letter or packeshall be carried for hire, on any established post-
road, or any packet, or other vessel or boat, or any conveyance
whatsoever, whereby the revenue of the general post-office may be
injured, every person shall forfeit, for every such offence, the sum
of two hundred dollar?rovided That it shall and may be lawful
for any person to send letters or packets by special messénger.

Section 14 represents a synthesis of the sixth and seventh paragraphs of the postal
ordinance of 1782, seemingly improved by more careful study of English precedemgribs
English law, the proscription against private carriage was two-pronderjng to carriage of
postal items by individuals, on the one hand, and the establishment of private postal feystems
carriage of letters, on the other. Private postal systems are desarilzary #oot or horse post,
wagon or other carriage." Like the seventh paragraph of the ordinance, section bé uses t
subjunctive mood. Like the sixth paragraph of the ordinance, section 14 includes the special
messenger exception and omits the traditional English exceptions for caegs letters of the

%% Act of Feb. 20, 1792, ch. 7, § 3, 1 Stat. 232,.234
> John,Spreading the New&5-46; Rich History of the Post Officat 58, 91-92.
5 Act of Feb. 20, 1792, ch. 7, § 6, 1 Stat. 232,. Féh, History of the Post OfficApp. C, Table VIII.

%% Act of Feb. 20, 1792, ch. 7,88 3, 7, 23, 1 StaR, 234, 238. Richlistory of the Post Offic&23, 127-
31.

" Act of Feb. 20, 1792, ch. 7,8 14, 1 Stat. 232, @86phasis added).
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carrier, and carriage by private hands. In addition, the exception for offieedengers, found in

the ordinance and in prior English law, is omittéd.

The 1792 act also adopted the English practice, not reflected in the 1782 ordinance, of
establishing a monopoly over inbound international mail in a separate section. Sectiaged® obl
the master of each ship arriving in an American port to deliver immedidit&igtiers” to the

nearest post office.

Sec. 12And be it further enacted hat no ship or vessel,
arriving at any port within the United States, where a post-office is
established, shall be permitted to report, make entry or break bulk,
till the master or commander shall have delivered to the
postmaster, alettersdirected to any person or persons within the
United States, which, under his care or within his power, shall be
brought in such ship or vessel, other than such as are directed to
the owner or consignee; but when a vessel shall be bound to
another port, than that, at which she may enter, the letters
belonging to, or to be delivered at the said port of delivery, shall
not be delivered to the postmaster at the port of entry. And it shall
be the duty of the collector or other officer of the port, empowered
to receive entries of ships or vessels, to require from every master
or commander of such ship or vessel, an oath or affirmation,
purporting that he has delivered all such letters, except as
aforesaid?’

American postal law modified the English law by omitting passengersigimgmvessels from
the obligation to deliver letters to the nearest post offi@ection 13 provides that postmasters

shall pay the ship’s master at the rate of "two cents for each letter @t'pfmeK'such letters.”

The 1792 act did not provide for a monopoly over outbound international letters. In a
report written in 1841, an eloquent First Assistant Postmaster General (aed é@ngressman

from New York) Selah Hobbie wrote,

From a time whereof the memory of man runneth not to the
contrary, there have existed in Boston, New York, and probably

8 The 1792 act dropped the tedmspatchessed in the 1782 ordinance, presumably refledtiegend of
wartime conditions.

9 Act of Feb. 20, 1792, ch. 7,§ 12, 1 Stat. 232, @8Bphasis added).

69 CompareAct of Feb. 20, 1792, ch. 7, §12, 1 Stat. 232, @38 Act of Mar. 8, 1794, ch. 23, § 12, 1 Stat.
354, 359with 9 Ann. ch. 10, § 15 ("That all Letters and Packiitat by any Master of any Ship or Vessel or any o
his Companyr any Passengers thergishall or may be brought to any Port Town . .mijpasis added]).
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other maritime cities, what have usually been cdlbeeign letter
offices generally kept by the keepers of the news rooms in the
respective cities, who assumed the business of receiving letters to
be forwarded to foreign countries by sea. . . . This is the system
which has always been practised, from which no detriment to the
revenues of the Department has ever arién.”

In later decades, one of the most troublesome elements of the postal monopoly
established by the 1792 act would be the phrase "other than newspapers" found in the firs
sentence of section 14. Section 14 prohibits individual persons from carrying teydie
letters, packet or packetsther than newspapeftsThis issue looms so large in later history that

it deserves careful consideration at this point.

The spare legislative history of the 1792 postal act sheds little light onéhé ehind
inclusion of the phrase "other than newspapers." The 1792 postal act was drafteH dysenef
Representatives. The phrase "other than newspapers" was added by the@sdaatiary 30,
1791%? TheAnnals of Congressompiled long after the events, include no record of Senate
debates from this peridd.In recording the House disposition of the Senate-amended version of
the bill, theAnnalsimplies that addition of the phrase "other than newspapers" created a new
exception from the postal monopoly as a boon for newspapers:

One of the amendments, proposed by the Senate and agreed by the
House, is in favor of the newspapers; inasmuch as it permits any
person whatever; without authority from the Postmaster General,

to ‘take up, receive, order, despatch, convey, carry, and deliver’
newspapers, for hire, on the established post f¥ads.

The Senate amendment was approved by the House without debate.

On the other hand, discussion of the postal bill in the Hpriseto the amendment by

the Senate suggests that original House bill would have permitted privédgeaf newspapers

61 1841Postmaster General Ann. Reph H.R. Doc. No. 2, 27th Cong., 2d Sess. 4353, @342)
(emphasis original).

623, Journal 2d Cong., 1st Sess., 383 (1792).

% The only authoritative record of Congressionallmightions until the second session of the 18th
Congress (beginning December 1824) isAhaals of Congres§ heAnnalswere not published contemporaneously
but were compiled between 1834 and 1856, usingéiseérecords available, primarily newspaper acaBgcause
Senate sessions were closed to the public untb ifhi@ Annalsgive no description of Senate deliberations. There
exists aSenate Journdrom that period, but it is only a record of démis without an account of debates.

642 Annals of Cong355 (1792).

GEORGE MASON UNIVERSITY NOVEMBER 2008



PosTAL MONOPOLY LAWS 41

in any case. Debates in the House include no mention of expanding the postal monopoly beyond
the traditional bounds set out in the English act of 1710 and the confederation ordinance of 1782.
The postal monopoly provisions in the House bill refer only the carriage of Sledied

"packets," terms which did not, in prior laws, include newspapers since newspapersot

admitted to the mails in the first pla8&in debate House members seemed to take for granted

that the original bill would have permitted private carriage of newspdpgrsoposing an

amendment to set rates and conditions for carriage of newspapers in the maseRapve

Hugh Williamson of North Carolina expressed concern that low postage rates fpapevss

"will operate to discourage the private stages, and all communication on the roadgsesupypor
private subscriptions, will be cut off." Representative Thomas Hartley oseania replied

that "the rates demanded by the private posts was [sic] so high, as to amountedaniant of

the papers almost entirely."

Examination of the 1792 act as a whole suggests that transmission of newspapers was
originally viewed as a supplement to what was essentially a law for theyemweeof letters and
packets. Section 9 of the act sets out rates of postage for letters and acieetOer post
roads. Section 10 sets out rates of postage for domestic and international letteckaisd pa
transmitted by sea. Sections 11 through 17 prescribe penalties for obstructingghession of
letters and packets in one way or another, including by private carriage oisestablk of
alternative postal systems. Section 18 obliges postmasters periodicallyish pultihe local
newspaper a list of letters uncalled for at the post office. Sections 19 and 20 geat#ito ¢

officials the right to have letters and packets conveyed without payment of postage

It is not until sections 21 to 23 that the postal act of 1792 deals with carriage of

newspapers. Section 22, in particular, provided as follows:

Sec. 22And be it further enacted hat all newspapers,
conveyed in the mail, shall be under a cover open at one end,
carried in separate bags from the letteasid charged with the
payment of one cent, for any distance not more than one hundred
miles, and one cent and a half for any greater distance: And it shall
be the duty of the Postmaster General and his deputy, to keep a
separate account for the newspapers, and the deputy postmasters

3. Journal 2d Cong., 1st Sess., 367 (1792) (section 14).

GEORGE MASON UNIVERSITY NOVEMBER 2008



PosTAL MONOPOLY LAWS 42

shall receive fifty per cent. on the postage of all newspapackif
any other matter or thing be enclosed in such papers, the whole
packet shall be chargedgreeably to the rates established by this
act, for letters and packets. And if any of the persons employed in
any department of the post-office, shall unlawfully detain, delay,
embezzle or destroy any newspaper, with which he shall be
entrusted, such offenders, for every such offense, shall forfeit a
sum, not exceeding thirty dollamBrovided That the Postmaster
General, in any contract, he may enter into, for the conveyance of
the mail, may authorize the person, with whom such contract is
madgé to carry newspapers, other than those conveyed in the
mail.

In explaining the new rules for admitting newspapers to the post, section 2Baises
word packetmore broadly than in the earlier, more traditional parts of the act. Thigrsect
implies that, whilenewspapersvere understood to be distinct frdetters the termpacketcould
embrace a bundle of newspapers as well as bundle of letters. In contrast, ibipgepostage
rates for letters and packets, section 9 uses the pamicetmore traditionally. For a "single
letter," the postage rate was prescribed according to distance, and the cadiiloues, "and
every double letter shall pay double the said rates; every triple lettes; &l for everpacket
weighing one ounce avoirdupois, at the rate of four single letters; and in that ijprofarany
greater weight." In section Packetclearly refers to a bundle of letters weighing one ounce or
more. Similarly, section 16 deals with penalties for embezzling or dasgrtgmy letter, packet,
bag, or mail of letters . . . containing any bank note, . . . or any letter of credit, or note for
relating to the payment of money, or other bond or warrant, draft, bill, or promissor{f hiote
this passage latter or apacketcould "contain" a bank note or similar financial instrument, but
such instruments were not, standing alone, considered letters or packet. imdeeage before
postal money orders (introduced in 1864), the postal system was the most secure means of

sending money across the country and vital to the conduct of bu$iness.

% Act of Feb. 20, 1792, ch. 7,§ 22, 1 Stat. 232, @8Bphasis added).
67 Act of Feb. 20, 1792, ch. 7,8 16, 1 Stat. 232, 236

% Henkin, The Postal Ag&2-53. Nonetheless, high per-sheet postage rppesaato have discouraged use
of the mail for transmission of bank-notes and cawuial papers to some degree. Writing in 1844, st@o
merchant and proponent of lower postage noteds diearly unjust to the letter-writer to competrhio pay, on a
sheet of thin paper and bank-note, double theofdatee coarse foolscap sheet that travels in itspamy, and
weighs double. No feature of the law tends so ntadhjure the department as this: for seldom dbessender of a
double or treble letter employ the post-officeéfdan avoid it. Of the innumerable bank-notess lmflexchange,

GEORGE MASON UNIVERSITY NOVEMBER 2008



POSTAL MONOPOLY LAWS 43

In short, in the 1792 act,pmcketrefers repeatedly and consistently to a packet of letters
until one gets to the provisions dealing with newspapers. The sole exception to this
generalization is the first sentence of section 14 because of the Seddig of the phrase
"other than newspapers" after "letters and packéd/hat was the intent behind this addition?
One explanation is that the Senate was merely making clear that the téers dad packets”

did not include newspapers out of an abundance of solicitude for printers of newspapess. In thi
view, the phrase "other than newspapers" was an expression of emphasis withantigebs

intent, since the term "letters and packets" did not in any case include pevespumly letters

and packets of letters. The plausibility of this explanation is perhapgtsteaed by noting that

it was also the Senate that added the final proviso to section 22 continuing the historic
arrangement whereby the Postmaster General could allow printers to cdméetty with

postriders to transport newspapers without payment of postage.

An alternative, more literal interpretation implies a more convoluted postal mgnopol
The phrase "other than newspapers" in the first sentence of section 14 could bedtmstrue
exempt newspapers from a term, "letters and packets," that would othenhisle inewspapers.
In this view, the 1792 postal monopoly came in three sizes depending on mode of transport: by
individual (letters and packets other than newspapers), by foot or horse past §ledte
packet$®), or by inbound international vessel (letters 8BlyThis interpretation appears
inconsistent with the general structure of the act and the apparent equivaleremnbétters”
and "letter or packet" in section 13. It also implies that the odd conclusion thataheréviso
in section 22 empowers the Postmaster General to authorize postriders withntraitts to

convey newspapers out of the mails, but riders without mail contracts would bamed fr

and commercial obligations, that travel in lettersery small proportion go through the mails." Whj Post-Office
Reform, and Uniform Postaggg, 34.

%9 Section 2, 1 Stat. 233, might be considered asmian as well. It refers to "all the postage whittall
arise on letters, newspapers and packets." Howthestpgical and literal implication of this list-kdtpackets
referred toneitherlettersnor newspapers—cannot be taken seriously in lightefstatute as a whole.

In section 14, the phrase "other than newspapgrslifies the proscription against carriage oftdeor
letters, packet or packets" by individuals but thet proscription against setting up a foot podtase post to
convey "letters and packets."

" Section 12 refers only to "letters" not "lettersipackets.”
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carrying newspapers because newspapers would be considered to be " padkisisrefore

within the horse post version of the postal monopoly.

In sum, the postal monopoly established by the 1792 act was derived from English
precedents and the bowdlerized version of English postal law found in the ordinance of 1782.
The law prohibited individuals from carrying letters and packets "other thaipapers" and
prohibited establishment of foot posts and horse posts for transportation of letterslkatsl pa
(without the exception for newspapers). The law permitted private caafidefters and packets
by special messenger but did include traditional English exceptions for pravesge or cargo
letters’® letters of the carrier, and carriage by private hands. The monopoly covered inbound

international letters (not packets) but not outbound letters.

3.3 Postal Acts of 1794, 1799, and 1810

In 1794, Congress revised and refined the postal act of’t R&gazines and pamphlets
were admitted to the mails for the first time but only "where the mode of ganee, and the
size of the mails, will admit of it”® The uncertain status of magazines and pamphlets was
underscored in 1815 when Postmaster General Return Meigs banned all but religiczisesaga

from the mails’®

2 Indeed, a strictly literal reading of sectionrhight imply a fourth level of postal monopoly. Thst
portion of the prohibitory text forbids any perdoom "setting up . . . any packet [i.e., regulastheduled ship or
boat used to carry mail], or other vessel or boagny conveyance whatsoever, whereby the reveiie general
post-office may be injured.” This sentence mightdzed to prohibit establishment of any water-bdraasportation
service that injured the revenue of the Post Office

3 Section 15 of the original House bill includedexeption from the monopoly for letters and packets
relating to cargo, but it was deleted by the Se(idteat it shall be lawful for the masters of shgsl vessels,
conductors of pack horses, and for carriers of gdmdcarts or wagons, to be carriers and delivereadl such
letters or packets, as immediately concern any na@atise or lading in such ship or vessel, or sucdg or
merchandise as are under the immediate care agdtisp of such masters, conductors, or carrieviBed, such
master, conductor, or carrier, shall deliver evargh letter to the person or persons to whomatldressed, without
hire or reward.")S. Journal 2d Cong., 1st Sess., 367, 383 (1792).

" Act of Mar. 8, 1794, ch. 23, 1 Stat. 354.

S Act of Mar. 8, 1794, ch. 23, § 22, 1 Stat.354, . 382h suggests that the volume of magazines and
pamphlets was minimal before 1816. Riklistory of the Post Offic&45.

% Kielbowicz, News in the MailL23. In 1838, a survey by the Post Office indidateat composition of the
mails by weight in the cities of New York, Philaghkia, Baltimore, Washington, and Richmond was fle}t8.5
percent; newspapers, 81.2 percent; and "perioglice8s0 percent. 184Bostmaster General Ann. Reph S. Doc.
No. 1, 29th Cong., 1st Sess. 850, 857 (1846).
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In the 1794 act, the postal monopoly became one-pronged instead of two-pronged. The
traditional English proscription against private carriage by an individual voaged while the
proscription against establishment of private postal systems was deaaid@xpanded. The idea
of private "postal”" system—i.e., a system of posts or stages—was descrileegemerally as
"any foot or horse-posstage wagon, or other stage carriag&his was the first mention of the
stagecoach, the first great improvement in land transportation in this periadilar §shion,
the prohibition in section 12 of the 1792 act against carriage of letters and paclkatyg by
packet, or other vessel or boat, or any conveyance whatsoever, whereby the retlemue of
general post-office may be injured" was restated in more precisawtetiiierms: "any packet
boat or other vessel, to piggularly from one place to another, between whickgular
communication by water shall be established by the United States." The 1#®@4sgmtohibited
the establishment eégular boat and ship services to compete where the Postal Service had set
upregular postal service. Carriage of letters and packets was by the occastuinbd ve vessel

was not prohibited.

Other refinements in the postal monopoly were introduced in the 1794 act. The ngalifyi
phrase "other than newspapers,"” previously applicable to carriage by prdigiéuals, was
shifted to the section dealing with carriage by private postal systenmas Hlao expanded to
include references to magazines and pamphlets so that it read, "anyrlptieket, other than
newspapers, magazines or pamphlets." Exceptions for cargo letters asdfdtiercarrier were
added, although considerably modified from the wording found in English precedents. The
historic English exception permitting carriage by private hands without coatpeng/as
omitted, but it may have been considered superfluous since the proscription agaagst bgr

individuals was deleted.
The revised postal monopoly, embodied in section 14 of the 1794 act, was as follows:

Sec. 14And be it further enacted hat if any person, other
than the Postmaster General, or his deputies, or persons by them
employed, shall be concernedsietting up, or maintaining any
foot or horse-post, stage wagon, or other stage carriageany
established post-road, or any packet boat or other vessel, to ply
regularly from one place to another, between whickgular
communication by water shall be established by the United States,
and shall receivany letter or packet, other than newspapers,
magazines or pamphletsnd carry the same by such foot or horse-
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post, stage wagon or other stage carriage, packet boat or vessel,
(excepting only such letter or letters, as may be directed to the
owner or owners of such conveyance, and relating to the same, or
to the person, to whom any package or bundle in such conveyance
is intended to be delivered) every person, so offending, shall
forfeit, for every such offence, the sum of fifty dollaPsovided

That it shall and may be lawful for any person to send letters or
packets by special messenger.

Thus, after 1794, the federal government did not claim a complete monopoly over the
carriage of letters, etc. The postal monopoly law prohibited only the establisbihpeiviate
postal systems.e., a series of relay stations or a regularly scheduled boat service, faulae re

transmission of such items.

A more limited monopoly may have implied less revenue, but if so, this was a
consequence Congress choose deliberately. In a plan to improve the operations ofofffiegoost
submitted to Congress in 1790, Samuel Osgood, the first Postmaster General under the new
federal government, warned, "Stage drivers and private postriders malydeawvthe carriers of
many letters which ought to have gone in the mail. . . . So far as | have been ab&ztdroot
the opinions of others . . ., the injury the general revenue has sustained in this wagistgapa
| had expected’® Osgood urged Congress to prohibit private carriage of letters by individuals
even when performed without compensation. Instead, Congress took the opposite course and

eliminated restrictions on private carriage by individuals.

In the first decades of the nation, individual travelers apparently transportéansiabs
guantities of letters and packets for friends and acquaintances. In 1822, RosBeastal
Return Meigs observed that with the introduction of steamboats more persons trawesdrb
than by land because of the "greater economy and convenience” and "most of the fgasenge
charged with letters" since "there is no law prohibiting passengersaoging letters.”
Recalling the 1830s, a chronicler of the express industry, A.L Stimson, paintedIthfsil

picture:

" Act of Mar. 8, 1794, ch. 23, § 14, 1 Stat. 354) 8mphasis added).

8"Plan for Improving the Post Office Departmentir{J20, 1790) iMmerican State Papers: Post Office
5-6.

¥ "Compensation to Deputies and Mail Agents—Effdcteamboats on the Revenue of Post Office"
(Feb. 1822) irAmerican State Papers: Post Offig2.
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We have known men, in that age, who were in the custom of
sending parcels of bank notes, drafts, acceptances and bills of
exchange, between New York and Boston—Dbrokers, for
instance—to put them in the charge of passengers in the cars, or on
board the steamboat, whom they "did not know from a side of sole
leather."” The broker would rush down with this money parcel to

the "John W. Richmond" or the "Norwich," just as the last bell was
ringing. . . . It is no exaggeration to say that hundreds of thousands
of dollars, in bank notes and other valuable paper, used to make the
transit between these two cities every year in that unreliable
manner°

Stagecoach drivers and wagoners, too, often carried small packages alorgytésiout of the
mails, reportedly including lettefs.

In the 1794 act, Congress also continued the postal monopoly over inbound international

"letters" in almost the same terms as the 1792 act:

Sec. 12And be it further enacted hat no ship or vessel
arriving at any port within the United States, where a post office is
established, shall be permitted to report, make entry, or break bulk,
until the master or commander shall have delivered to the
postmaster, alettersdirected to any person or persons, within the
United States, which, under his care, or within his power, shall be
brought in such ship or vessel, except such as are directed to the
owner or consignee of the ship or vessel, and except also such as
are directed to be delivered at the port of delivery, to which such
ship or vessel may be bound. And it shall be the duty of the
collector, or other officer of the port empowered to receive entries
of ships or vessels, to require from every master or commander of
such ship or vessel, an oath or affirmation, purporting that he has
delivered all such letters, except as afore%aid.

Section 13 repeated the duty of the postmaster to pay the master of the incoming steints
for each "letter or packet" delivered.

In 1799 Congress again revised the postaPfsBection 14 of the 1794 act was reenacted

as section 12 of the 1799 act. The scope of the postal monopoly was revised only slightly, by

8 stimson History of the Express Busine3s.

8 Harlow, Old Way Bills7-9.

82 Act of Mar. 8, 1794, ch. 23, § 12, 1 Stat. 354 g&mphasis added).
8 Act of Mar. 2, 1799, ch. 43, 1 Stat.733.
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adding a phrase declaring that private postal systems were prohibited not only magestut

also on "any road adjacent or parallel to an established postfoadeading of the 1799 act as

a whole suggests the increasingly variable meanings of words. In spgg@bstage rates,

section 7 of the 1799 act refers to a "letter composed of a single sheet" insteagdref/tous

term "single letter." This phrasing suggests tetér, used alone, could refer to an entire written
communication, and not just to a single sheet. On the other hand, the same section albatstates
a packet must contain "four distinct letters" in order to qualify for quadruplagesisindetter

in the earlier sense of a single sheet of paper. At the end of this section, thet1289 st a
packetweighing up to three pounds: "No postmaster shall be obliged to receive, to be conveyed
by the mail, any packet which shall weigh more than three poldnBstketwas thus coming to

mean a small package in one of its meanings.

In 1810, Congress revised and codified the postal laws and repealed previétUstzets.
basic postal monopoly provision was reenacted as section 16 of the 1810 act. The only change
from section 12 of the 1799 act was the addition of "sleigh" as one the illegal means of

transporting letters and packets. Section 16 of the postal code of 1810 provides as follows:

Sec. 16. And be it further enacted hat if any person, other
than the Postmaster-General or his deputies, or persons by them
employed, shall be concerned in setting up or maintaining any foot
or horse post, stage wagon, or other stage carriage or sleigh on any
established post road, or from one post town to another post town,
on any road adjacent or parallel to an established post road, or any
packet boat or other vessel to ply regularly from one place to
another, between which a regular communication by water shall be
established by the United States, and shall receivéettry or
packet, other than newspapers, magazines or pamphaledarry
the same by such foot or horse post, stage wagon or other stage,
carriage, or sleigh, packet boat or vessel (excepting only such letter
or letters as may be directed to the owner or owners of such
conveyance, and relating to the same, or to the person to whom any
packet or bundle in such conveyance is intended to be delivered,)
every person so offending shall forfeit for every such offence the
sum of 50 dollarsProvided that it shall be lawful for any person

84 Act of Mar. 2, 1799, ch. 43, § 12, 1 Stat.7335.73
8 Act of Mar. 2, 1799, ch. 43, § 7, 1 Stat. 733,734
8 Act of Apr. 30, 1810, ch. 37, 2 Stat. 592.
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to send letters of packets by a special messéhger.
Section 14 repeated the command to deliver inbound international "letters" to the post
office in the port of entry. There was no material change from section 12 of the 1794&tah Se

15 repeated the duty to the postmaster to pay two cents for each letter or packeessxitfeli

3.4 Postal Act of 1815

In the early nineteenth century, the United States was especially dapapdn rivers
for transportation and therefore in special need of boats that could move upstrealiraas
down. The first commercially feasible steamboat was demonstrated on the Hu=on R807
by Robert Fulton. After the disruptions of the War of 1812, the golden age of steamlm®ats wa
ready to begiff’

In 1815, Congress began to extend the postal monopoly to the operations of steamboats.
Congress did not flatly prohibit use of steamboats for carriage of postal items loeihedits,
but it did require the master of each steamboat in domestic service to tdhié¢teta and

packets" to the local postmaster soon after docking.

Sec. 4And be it further enacted hat it shall be the duty of
every master or manager of any steamboat, packet, or other vessel,
which shall pass from one part or place to another part or place, in
the United States, where a post-office is established, to deliver
within three hours after his arrival if in the day time, and within
two hours after the next sunrise, if the arrival be in the naght,
letters and packetaddressed to, or destined for such port or place,
to the postmaster there, for which he shall be entitled to receive of
such postmastawo cents for every letter or packsa delivered,
unless the same shall be carried or conveyed under a contract with
the Postmaster General; and if any master or manager of a
steamboat or other vessel, shall fail so to deliver any letter or
packet, which shall have been brought by him, or shall have been
in his care, or within his power, he shall incur a penalty of thirty
dollars for every such failure.

Sec. 5And be it further enacted hat every person employed
on board any steamboat, or other vessel employed as a packet,

87 Act of Apr. 30, 1810, ch. 37, § 16, 2 Stat. 59265
8 Act of Apr. 30, 1810, ch. 37, §§ 14, 15, 2 St&R 5596.
8 See generallfraylor, Transportation RevolutioB6-73 (1977).
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shall deliver every letter, and packet of letters, intrusted to such
person, to the master or manager of such steamboat, or other
vessel; and before the said vessel shall touch at any other part of
place; and for every failure, or neglect, so to deliver, a penalty of
ten dollars shall be incurred for each letter and paCket.

These provisions refer only to masters and employees of steamboats. ab&@ w
corresponding requirement for thassengersraveling on steamboats to deliver letters to the

post office (as noted above, the same was true for passengers on inbound interngig)nal shi

In 1823, Congress, however, declared "all waters on which steamboats recsdarly p
from port to port" to be post roadsThe effect was the extend the postal monopoly to all water
ways ifregularly used by steamboats.

3.5 Postal Acts of 1825 and 1827

In 1825, Congress again synthesized the postal laws into a general code and repeale
prior laws®? In the 1825 act, the main monopoly provision was rewritten and placed in section

19, as follows:

Sec. 19And be it further enacted hat no stage or other
vehicle, which regularly performs trips on a post-road, or on a road
parallel to it, shall convelgetters nor shall any packet boat or
other vessel, which regularly plies on a water declared to be a post-
road, except such as relate to some part of the cargo. For the
violation of this provision, the owner of the carriage, or other
vehicle or vessel, shall incur the penalty of fifty dollars. And the
person who has charge of such carriage, of other vehicle or vessel,
may be prosecuted under this section, and the property in his
charge may be levied on and sold, in satisfaction of the penalty and
costs of suitProvided That it shall be lawful for any one to send
letters by special messeng@r.

This was a substantial departure from earlier language. Four changestiatgagoly
notable. First, the phrase "any letter or packet, other than newspapers, nsagagaraphlets"”
was reduced to the single telatters The termpacketsvas dropped as was the exception for

% Act of Feb. 27, 1815, ch. 65, §§ 4-5, 3 Stat. 220-
% Act of Mar. 3, 1823, ch. 33, § 3, 3 Stat. 764,.767
9 Act of Mar. 3, 1825, ch. 64, 4 Stat. 102.

9 4 Stat. at 107 (emphasis added).
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newspapers, magazines, and pamphlets. Either the drafters considered kbieiesio be
equivalent to the longer phrase or they reduced the scope of this provision to letters alone
Second, in a similar economy of language, the drafters reduced the desaigirivate postal
systems from "any foot or horse post, stage wagon, or other stageecarrggigh” found in the
1810 act to "stage or other vehicle." This change seemingly eliminated the poalalgidinst

setting up foot or horse posts found in earlier postal laws even though foot and horse fqgosts we
the original prototype of staged postal systems of which stagecoachpacket boats were later
manifestationg? Third, the adverb "regularly" has been used to qualify the prohibition against
staged land carriage in the same manner that it had, since 1794, qualified bage.CEnea

revised language read, "no stage or other vehicle, whgilarly performs trips on a post-road. .

.." Irregularly scheduled land transportation was thus excluded from the postal monopoly

The fourth revision was a reduction in the description of "cargo letter" excepfiba t
monopoly. The revised, more economical wording referred only to letters "suslatasto some
part of the cargo." In the 1810 act, the corresponding exception read: "such lettiEeroas
may be directed to the owner or owners of such conveyance, and relating to the sauie, or t
person to whom any packet or bundle in such conveyance is intended to be delf/ehed."
possibly inadvertent elimination of the reference to letters "directédx tovwner or owners of
such conveyance, and relating to the same" would ultimately lead to doubts about whether
transportation company could transport its own corporate letters if unrelatedamoaooard.
An exception to the postal monopoly for "letters of the carrier" was not reintiauoe

American postal statutes until 1909.

The postal code of 1825 reenacted other provisions relating to the postal monopoly. The
historic obligation placed on masters of ships and vessels to deliver inbound inteinati
"letters" to the post office at the port of entry, found in section 14 of the 1810 act.enastesl
without significant revision as section 17 of the 1825 a8ection 18 of the 1825 act likewise

reenacted the obligation of the postmaster to pay the master two cents fdegacbr’'packet”

% professor Priest declares that this revision watetl by the Post Office but does not provide @ ce.
Priest, "History of the Postal Monopoly" 18.

% Act of Apr. 30, 1810, ch. 37, § 16, 2 Stat. 59965
% Act of Mar. 3, 1825, ch. 64, § 17, 4 Stat. 1026 {©mphasis added).
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so delivered. Section 6 of the 1825 act combined sections 4 and 5 of the 1815 act; these obliged
each master of a steamboat operating in domestic waters to delivettats"and packets" to a

post office on arriving in port and obliged steamboat employees to deliver "ettery &nd

packet of letters" to the master of the steamBoat.

The omission of foot posts and horse posts from the postal monopoly of 1825 was
quickly repaired. In 1827, Congress reenacted the ancient postal monopoly prohilsithst ag
establishment of foot posts and horse pdstdthough the 1825 provision referred only to
"letters," the 1827 provision employed the more traditional phrase "lettgnsazkets" to
describe the scope of the monopoly: Section 3 of the 1827 act read:

Sec. 3And be it further enacted hat no person, other than the
Postmaster General, or his authorized agents, shall set up any foot
or horse post, for the conveyancdeiters and packetsipon any
post-road, which is or may be established as such by law; and

every person who shall offend herein, shall incur a penalty of not
exceeding fifty dollars, for each letter or packet so caffied.

Like the 1825 monopoly provision, the 1827 provision omitted the phrase "other than
newspapers, magazines, or pamphlets" which was used to qualify the tezrns datt packets"

in section 14 of the 1794 act and repeated in section 12 of the 1799 act and section 16 of the
1810 act. The main provisions of the postal monopoly of the postal code of 1825, as amended by

the 1827 act, are summarized in Table 1.

Table 1. Postal monopoly under the acts of 18251827

Act of Ch|[Sec | Description

3 Mar 1825 | 64| 6 Master of steamboat to deliveetstand packets and employees
to deliver letters to and employees shall deliegters to post
office

3 Mar 1825| 64| 17| Inbound vessel arriving at pothwiost office to deliver letters
before breaking bulk.

3 Mar 1825 | 64| 18| Postmaster to pay 2¢ per lettpaoket from inbound vessel.

3 Mar 1825| 64| 19| No regular stagecoach or vesspbstiroad to carry letters
except cargo letters and special messenger

2 Mar 1827 | 61| 3 No foot post and horse post on qoast to carry letters or packets

9 Act of Mar. 3, 1825, ch. 64, § 6, 4 Stat. 102, {©&phasis added).
% Act of Mar. 2, 1827, ch. 61, 4 Stat. 238.
9 Act of Mar. 2, 1827, ch. 61, § 3, 4 Stat. 238 (bagis added).
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A brief review of postage rates is also useful at this point. Within a decadehatidthe
high letter rates of the early postal service would attract privatpetitors, and new
competition would, in turn, prompt changes in the postal monopoly law. The 1825 act struggled
with the problem of establishing an understandable scheme for classifyingtiagdostal
items. Section 13 specified the rates for letters and packets in wordshibed ¢oe

corresponding provision in the 1799 act:

Sec. 13And be it further enacted hat the following rates
of postage be charged upon all letters and packets, (excepting such
as are excepted by law, conveyed in the mail of the United States,
viz: For every letter composed of a single sheet of paper, conveyed
not exceeding thirty miles, six cents. Over thirty, and not
exceeding eighty, ten cents. Over eighty, and not exceeding one
hundred and fifty, twelve and a half cents. Over one hundred and
fifty, and not exceeding four hundred, eighteen and three quarters
of a cent. Over four hundred, twenty-five cents.

And for every double letter, or letter composed of two
pieces of paper double those rates: and for every triple letter, or
letter composed of three pieces of paper, triple those rates; and for
every packet composed of four or more pieces of paper, or one or
more other articles, and weighing one ounce avoirdupois,
guadruple those rates; and in that proportion for all greater
weights;Provided That no packet of letters, conveyed by the
water mails, shall be charged with more than quadruple postage,
unless the same shall be charged with more than quadruple
postage, unless the same shall contain more than four distinct
letters. No postmaster shall receive, to be conveyed by the mail,
any packet which shall weigh more than three pound¥?. . .

Sharply discounted postage rates for newspapers were set out in section 38ainelsection,
lesser discounts were allowed for periodically published magazines and pamwhleh were
permitted in the mail only if "the mode of conveyance and size of the maildmit& Still
smaller discounts were allowed for "such magazines and pamphlets as are sbegubli

periodically,” the first hint of advertisements in the mi&ilSince the pay for postmasters was

190 section 13 of the 1825 act went on to distingtistween printed paper, pamphlet, or magazine and
"letter postage": "Any memorandum, which shall bréten on a newspaper, or other printed paper, [béghpr
magazine, and transmitted by mail, shall be chavg#dletter postage.” Act of Mar. 3, 1825, ch. 8413, 4 Stat.
102, 105.

101 Act of Mar. 3, 1825, ch. 64, § 13, 4 Stat. 1021-12. Rich says the rate for non-periodic publimagi
was intended for price currents (price sheets)adhdr occasional publications, but he gives no®tor this
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linked to postage collected, postmasters had an incentive to classify bordenfinad "letters”
for the purpose of postad®.Rates of postage in the 1825 postal code are summarized in
Table2.

Table 2. Postage rates per sheet under the aé26f 1

Distance Letters Newspapers Magazines Pamphlets
0-30 miles 6¢ 1¢ 1.5¢ 4¢

30-80 miles 10¢ 1¢ 1.5¢ 4¢
80-100 miles 12.5¢ 1¢ 1.5¢ 4¢
100-150 miles 12.5¢ 1.5¢ 2.5¢ 6¢
100-400 miles 18.75¢ 1.5¢ 2.5¢ 6¢

400+ miles 25¢ 1.5¢ 2.5¢ 6¢

3.6 U.S.v. Chaloner, 1831

In 1831, inUnited States v. Chaloné¥ a federal court addressed the scope of the postal
monopoly apparently for the first time. The question presented was whether a guivaaetor,
engaged in mail transport for the Post Office, violated the law when he collectegiraed out
of the mail packages containing "executions and nothing 1583 noted above, under section
19 of the 1825 postal code, no vehicle making regular trips on a post road was permitted to

convey "letters" out of the mails. Under section 20, a mail carrier was obligeliver day

statement. Richlistory of the Post Offic&45.

192 The pay for postmasters was based on a commissi@me: up to 30 percent of "the postages”
collected by him. The section continues that PostenraGeneral may allow a commission of up to 5@¢mtron the
postage collected on "newspapers, magazines, anphpets.” Act of Mar. 3, 1825, ch. 64, § 14, 4 Sif5-06.

19 Ynited States v. Chaloner, 25 F. Cas. 392 (D.2881). The first judicial interpretation of the peoof
the postal monopoly was apparently by a state cbuBwight v. Brewster, 18 Mass. (1 Pick.) 50 (282a
Massachusetts court held that it is not contrapéopostal monopoly for a mail carrier to carrmkaotes out of
the mails: "A letter is a message in writing; alggds two or more letters under one cover. Theelgazovering
[sic] a parcel of gloves, silk hose, or other maratise, with paper, and directing it to the persowhom it is sent,
would not make such a parcel a letter; nor is theredifference between such a parcel, and oneicomg bank
notes."ld. at 56.

Records of the lower courts from the nineteentitury are not perfectly complete. However, in addito
the usual legal databases available today, théstseaDigest of Decisions of United States and Other @our
Affecting the Post-Office Department and Postal/Beicompiled by the Post Office in 1905. This docurnrediers
a seemingly complete summary of all postal monogelisions up to that time.

1% The court does not explain further precisely wiipe of document is referred to. However, it may be
noted that section 21 of the 1825 act refers tteaacution” in a list of legal and financial ingtnents: "any letter
or packet, bag, or mail of letters . . . containing any copy of any record of any judgment, ecrée, in any court
of law, or chancery, or any execution which maydseed thereon."
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"way letter"—a letter collected from someone along the route—to the@ésstoffice that he
came to. Under section 21, a mail carrier who carried a "letter or packetf thetmails in
contravention of the act was subject to a fine of fifty dollars. The issua/hether, by
transporting executions out of the mail, the mail contractor had acted in violagghesf

section 19 or 20 and thus was subject to fine under section 21.

Conceding that "executions" were not "letters,"” the Government norsstlaetpied that
the prohibitions in section 19 and 20 should be interpreted to apply to the carriage of packets as
well as letters so as to be consistent with the obligation placed on masters dicdomes
steamboats to deliver "letters and packets" to the nearest post office tpiog atrport'°® The
key to the government's argument was its claim that thepgacdket as used in the postal laws
generally, referred to all types of packages unless explicitiyeld to packets of letters. The
defendant claimed the opposite, that the tpatketwas consistently used in the postal laws to

refer to a packet of letters.

In ruling for the defendant, Judge Ashur Ware rejected both positions as too exteeme. H
concluded first that in the 1825 act the tgracketwas not used "uniformly, or indeed most
usually" in the narrow sense of a packet of lettétAt the same time, Judge Ware rejected the
government’s argument that the steamboat master’s duty to deliver "tettepackets” referred
to more than a packet of letters. To support his conclusion, the judge pointed to the lasésente
of section 6, which required steamboat employees to deliver "every letter, antgidekers”
to the post office. It would be illogical, the judge noted, to oblige the master tordalitygpes
of packets to the post office while allowing employees to carry packets that didmain
letters. Hence, the master’s obligation to deliver "letters and packek&' pmst office must refer
to no more than letters and packets of letters. Judge Ware observed, "This ¢ongifube 6th
section renders the prohibition of that coextensive with that of the 19th, and by inerfreti
word packet in the 21st to mean packet of letters, it places all the parts eittibe ist

harmony."

195 Act of Mar. 3, 1825, ch. 64, § 6, 4 Stat. 102,.104
1% United States v. Chaloner, 25 F. Cas. 392, 393(@®.1831).
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Judge Ware also reviewed prior versions of the postal monopoly law, and noted that
private carriage of packets containing newspapers, magazines, or pamphlets hsdbedna
permitted. He concluded, "In the revision of those laws by the act of 1825, thpaoketis
dropped. There appears to be no reason to doubt that it was amwittetlistrialintentionally],
and not unlikely for the purpose of making law conform to what is understood to have been the

universal usage from the first existence of the post-office estaleigtifi’

In sum, inChaloner the court concluded that postal monopoly provisions of the 1825 act
covered only letters and packets of letters even though thetaketwas sometimes used more
broadly in other parts of the act. Although the court’s reasoning appearsndeamaincing, in
the 1840s and 1910s, the Post Office would, without refererCbatmner again argue for a

broad definition of the term "packet" and hence of the postal monopoly.

3.7 Early Express Operations

Despite the difficulties of transportation and high cost of making special amantgefor
private means, there were occasions when businessmen were willing to pagigeadt sums to
transmit the news by private means. These occasions offer furthéat imsggthe limited nature

of the postal monopoly under early American laws.

In 1825 merchants in New York (or possibly another eastern city), learned of aisbarp r
in cotton prices in Europe and rushed orders for cotton to cotton exchanges in Mobile and New
Orleans before growers received word of the price increase through the meaglagtern
merchants apparently sent their orders via mail contractors but out of tlke Thaileastern
merchants made a fortune; the growers felt cheated. Postmaster GeheriglcLean was
outraged. He vowed to bar mail contractors from transporting such orders and urfigligzcess
urged Congress to authorize the Post Office to organize its own expre$® Bgilhe mid-

1830s, use of private expresses to transmit urgent market information betwe#ioikeand

197 United States v. Chaloner, 25 F. Cas. 392, 394(@.1831).
198 jJohn,Spreading the New&3-86.
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New Orleans had became common, and Congressmen from the South and West again urged

establishment of a Post Office express mail to provide the same futftion.

Newspapers also organized private postal systems to obtain news ahedd.ofheva
most famous case was an express service between Washington and New ik setrly
1833 by New York’slournal of Commerct obtain early copies of newspapers and "news
slips” (newspaper articles) from Washington and points south. At firstptireal of Commerce
express covered only stretches where the government postal system wassl®osiTOffice
responded by organizing its own express mail service and refusing to trarespertréansmitted
part way by thedournal of CommercelheJournal of Commercthen extended its express
service the full distance from Washington to New York. The Post Office resismexpress
mail service to New York in the winter of 1833-34; fleairnal of Commerceevived its service
the winter of 1835-36™°

In July 1836, Congress finally authorized the Post Office to establishlamregpress
mail service that provided carriage of news slips for f#é&he Post Office’s express mail
service ultimately served four routes: New York to Washington, Washington to Nean6)
Washington to St. Louis, and Cincinnati to Montgomery. Even so, newspapers continued to
organize special expresses when needed. The Post Office’s expressvitailveas

discontinued in 1839 for reasons that are not evident.

3.8 Post Office in the 1830s

By the 1830s, the Post Office was established as first national media netwdek.the
postal act of 1825, newspaper rates ranged from 6 to 17 percent of letter rates andttianlike |
rates, varied little with the distance. By 1832, newspapers accounted for 95 pépmstal
traffic by weight (about 54 percent by volum& Newspaper publishers exchanged thousands of

199 Kielbowicz, News in the Maill67-69; MilgramExpress MaiR4-31.

10 Kielbowicz, News in the Maill64-70. Apparently, théournal of Commercenade about twenty-five
partial or complete runs before the sitting Congmegired on March 3 and President Andrew Jackegaibhis
second term by publishing his inaugural addresislarch 4.

11 Act of Jul. 2, 1836, ch. 270, § 39, 5 Stat.80, 88.
12 john,Spreading the News, 38.
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newspapers among themselves by post for'friéBhe “franking" privilege was used with
abandon; Government itself, national and state, generated a large fraction qidpeisraffic,

up to 30 percent by one estimatéPolitical incentives to extend the network as far as possible
into rural districts, especially in the West and South, were irresistible.

In the mid-1820s, the Post Office acquired a second major function, builder of the
national transportation infrastructure. Despite Congressional opposition td femgrent for
"internal improvements"” such as roads and canals, there was widesypad far the Post
Office letting a mail contract to an expensive stagecoach line even if axje=ssive postrider
would suffice to carry the mail. Stagecoach lines provided the only reliablengass
transportation service in large portions of the western and southern states. {TQ#i€®s
contributed as much as one-third of the total revenue of the stagecoach industry are] lveca
effect, the regulator of the Nation’s stagecoach syStém.

Since the early Post Office was funded entirely from postal revenued aodtal
revenues were expended on development of the Post fficesses incurred in pricing some
services below cost were compensated by revenues from other servicgslpace cost. The
great disparity between postage rates for letters and newspapersiciigraimplies a
substantial cross subsidy in favor of newspapers—and to a lesser degreeimie npatter—
especially when sent long distances. High letter rates also paid for lossesdnehen
stagecoaches were hired to transport small amounts of mail that could have beérgaider.
Generally, it appears that, at least by the 1830s, there was a substagtiapgie cross subsidy

at work from profitable postal services in the Northeast and Middle AtlaratiesSto the rest of

113 John,Spreading the New&y.
114 John,Spreading the Newsy.

115 professor John quotes one congressman in the 585@sing that, in twenty-five years, not a single
application for a new mail route had been denietinJSpreading the Newsl.

116 John,Spreading the New@2-99.

17 Rich calculates that, between 1793 and 1829, tlsé ®ffice paid into the Treasury $57,000 more than
total appropriations. Rich corrects for the faeittbfficial Post Office accounts during the perfai to count
administrative costs of Post Office headquarter®agenses" since these were paid from appropnsfior the
Treasury Department and not from general postamess. Richiistory of the Post Officé61.
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the nation:*® More specifically, it was thaddresseesf letters, primarily merchants in the

Northeast, who paid the costs of these postal subsidies.

The early Post Office was not suited to the exchange of communications amongyordina
people. The fee for receiving a letter from a distant part of the country was ssiggpeequal
to the cost of transporting a bushel of wheat—as to be out of reach of most citizenst for mos
communications!® Thus, postal policy discouraged the transmission of letters even while it

promoted distribution of newspapers.

The institutional position of the Post Office rose in the federal governm#énmt wi
expansion of the postal function. From 1823 to 1829, the Post Office came of age under the able
and energetic John McLean, the sixth Postmaster General. McLean formalizedukreport
on the state of the Post Office (at the request of President Mdfitoeyanized the office of the
Postmaster General into divisions with defined responsibilittemd reformed bidding and
accounting systent$? Although the "General Post Office” was created as an office within the
Department of the Treasury, in the 1820s Postmasters General began to refédPasttldfice
Department” and insisted that the proper role of the Post Office was pubiceseaot collection
of general revenué$® When Andrew Jackson became president in 1829, McLean declined to
release top officials of the Post Office to open jobs for Jackson’s supportsideRrdackson
took control of the Post Office by appointing McLean to the Supreme Court and elékating
Postmaster General to Cabinet level (ranking third behind the secrefaiate@and treasury).
From this perch, the Postmaster General was expected to dispense politicegeabs well as

118 john,Spreading the New&9. Professor John suggests that by 1840 almose&@nt of postal revenue
in the mid-Atlantic states and 12 percent of postaénue in the New England represented a subsidther parts
of the country.

119 John,Spreading the Newk59.

120 Rich, History of the Post Offic&20.
21d. at 118.

122 3ohn,Spreading the New@4-106.

123 seeJohn,Spreading the NewkD7-09; RichHistory of the Post Officé12-13, 164-65. Rich writes, "A
careful examination of the letter-books of the Resiters General shows that the heading ‘Generaldifice’ was
in use December, 1821, when it was replaced bye@eiPost Office Department.” After September 123,8etters
were headed ‘Post Office Departmentd! at 112-13. Congress did not officially desigréiee Post Office a
department of government until 1872, although th&timaster general was considered a member of tieetdrom
the President Jackson's administration onward éfter 1829).
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manage the postal businéé$By 1830, the Post Office employed approximately three-quarters

of civilian federal employees®

Writing in 1833, Joseph Story, a member of the Supreme Court from Massachusetts and
author of a leading commentary on the Constitution, proclaimed the achievements abtied nat

post office in eloquent terms:

The post-office establishment has already become one of the most
beneficent, and useful establishments under the national
government. It circulates intelligence of a commercial, political,
intellectual, and private nature, with incredible speed and
regularity. It thus administers, in a very high degree, to the

comfort, the interests, and the necessities of persons, in every rank
and station of life. It brings the most distant places and persons, as
it were, in contact with each other; and thus softens the anxieties,
increases the enjoyments, and cheers the solitude of millions of
hearts. It imparts a new influence and impulse to private
intercourse; and, by a wider diffusion of knowledge, enables
political rights and duties to be performed with more uniformity

and sound judgment. It is not less effective, as an instrument of the
government in its own operations. . . . Thus, its influences have
become, in a public, as well as private view, of incalculable value
to the permanent interests of the Untéh.

It is unclear whether, but for the postal monopoly, private companies would hawve arise

to undercut high postage rates for letters. Justice Story, for one, seemeev®e theli the
rationale for the postal monopoly lay not so much in the need to prevent private ingestaly
systems as to avoid proliferation of state run postal systems:

It is obvious at a moment's glance at the subject, that the

establishment in the hands of the states would have been wholly

inadequate to these objects; and the impracticability of a

uniformity of system would have introduced infinite delays and

inconveniences; and burthened the mails with an endless variety of
vexatious taxations, and regulations. No one, accustomed to the

124 John,Spreading the New&7, 211-17. As an Associate Justice of the Sup@mat, McLean wrote one
of the leading legal opinions interpreting the ssopthe postal monopoly in favor of the governméhiited States
v. Bromley, 53 U.S. (12 How.) 88 (1851).

125 John,Spreading the New& The relative importance of the Post Officetia American government is
suggested by the fact that the United States hmadstltwice as many post offices per capita as Hwigtand five
times as many as Frandd. at 5.

126 5tory, 2Commentaries on the Constitutidth ed., § 1125.
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retardations of the post in passing through independent states on
the continent of Europe, can fail to appreciate the benefits of a
power, which pervades the Union. The national government is that
alone, which can safely or effectually execute it, with equal
promptitude and cheapness, certainty and uniforfAfty.

Story’s concern about state post offices was not unfounded. In the early days ptibiie,re
both Maryland and New Hampshire organized state post offices and appointed their own

postmasters genergf

3.9 Summary of Early Postal Monopoly Laws

The Post Office was founded by resolution of the Continental Congress on July 26, 1775.
The Articles of Confederation, adopted in 1777, gave the federal government a monopoly over
the carriage of letters between the states. The first postal act, aanmeliadopted by the
Continental Congress in 1782, included a jumbled version of the English postal monopoly laws.

After independence from Great Britain was won, a hew Constitution was adopted tha
authorized Congress "to establish post offices and post roads" but did not credsé a pos
monopoly. The postal act of 1794 continued the proscription against establishment of private
postal systems for transmission of letters. A postal system was dyigirsries of relay stations
established for the rapid conveyance of letters by foot messengers or dnoderte By the
1790s, postal systems included other forms of regular, staged transportatidlagiaaches,
packet boats, and even sleighs. After 1794, the early postal laws did not prohibit @uikiatgec
of letters by travelers even for compensation. Masters of inbound internatieselsyand later
domestic steamboats, were required to deliver letters to the post officepatttbéentry,
although this duty did not apply to passengers. There was no outbound international postal
service, and outbound international letters were not subject to a postal monopoly. Wlthoug
different provisions of different laws at different times variously dbsdrthe scope of the
monopoly as "letters"” or "letters and packets" or "any letter or pamtker than newspapers,

magazines or pamphlets,” a federal court in 1831 was seemingly correct udaugpthat the

127 story, 2Commentaries on the Constitutidth ed., § 1125.
128 3ohn,Spreading the Newss.
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scope of the American monopoly, like the English monopoly, extended only to letters and

packets (or small bundles) of letters.
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4 Cheap Postage and Private Expresses: Acts of 184dal851

In the 1840s, the postal world was shaken by emergence of the "cheap postage" manément
the simultaneous rise of "private express" companies. A popular outcry for slealyded letter
rates was set off by the reduction and simplification of letter rates imlhgt 1840. Private
express companies followed from the development of railroad and steamboat tilcés, w
allowed passengers to easily and quickly carry letters from one city teeaniotdeed, although
not fully appreciated in the 1840s, the threat posed by railroads and steamboats was more
fundamental than facilitation of private expresses. The steam-powerqubitation revolution
would eventually render obsolete the "postal services"—that is, the systestesytations—
which were the original raison d’étre of the Post Office.

Between the 1840s and the 1880s, the United States enlarged and transformed the Post
Office. Its main job slowly shifted from management of an intercity tratesjpam network to
management of collection and delivery services capable of providing intagoitell as intercity
mail delivery. If, for the average citizen, the early Post Office loontge las the regular source
of worldly news, the modern Post Office became even more important astipedatical and
inexpensive medium for keeping in touch with distant family and friends and conducting
business across the nation. The postal monopoly statutes were reshaped tdprogset t
missions of the Post Office.

4.1 Cheap Postage and Private Expresses

On January 10, 1840, the British government revolutionized the concept of a national
post office. Reform culminated a decade of criticism of the British PosteOHigh postage
rates had led to widespread evasion of postage and transmission of letters out d$tfidnena
British law reduced postage rates by about three-quarters and sidnibldieate structure.
Uniform nationwide rates for letters replaced a hodgepodge of rates thdtwdhelistance and
route of travel. The new postage rates were based on weight rather tHzer nfisheets of
paper. Postage was assessed the sender rather than the addressee. diesiuspastage
stamp was introduced, the "penny black," a one-cent black stamp bearing tleeopfyoung
Queen Victoria. In a stroke, the ordinary individual, who had no ready means of commagnicati
beyond his village, gained the ability to exchange news and sentiments with &nehfisnily
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throughout England. Mail volume surged. In one year, the number of letters rose 55 percent; i
five years, 258 percent’ In the United States, the British postal reforms helped to stimulate
demands for similar measures, especially from merchants in the Nor®gastarly magazines
analyzed the British experiment with care and admirdtidn.

The rise of a new generation of "private express" companies provided anothgpsperh
even more important, stimulus for postal reform. The new private expressesopifatently
from earlier expresses organized by newspapers and commaodities tradgtsais$gorted
letters and parcels not by establishing systems of relay stations buyiby el railroads and
steamboats for regular, end-to-end transportation. The earliest pripags®€rompanies
developed in the Boston area because Boston was a leader in railroad develdPnizate
express employees traveled on railroads with valises full of packagedtars] t&ften collecting
them at one end and delivering at the other. William Harnden, popularly credited'fashae
of private express services, first advertised in Boston newspapers in FebruaryffE3i3@, t
carry packages between New York and Boston via intervening railroad antskip lines.
Companies such as Adams Express (forerunner of American Express) andaniglard
Company quickly followed® In essence, private expresses developed new types of postal
services by taking advantage of the possibilities offered by new modesnfmbesered
transportation—possibilities that the Post Office itself was slower ke mse of even though, in

1838, Congress had declared all railroads to be "post rout&{s]."

129 Daunton Royal Mail23.See generallyRobinsonBritish Post Office244-320; Coasdiowland Hill
and the Penny PgsCrew and Kleindorfer, "Rowland Hill's Contributid’

1305ee, e.g"Post Office Reform in England” and "The Prograsd Present Condition of the General Post
Office," U.S. Democratic Revievt839); "Post-Office Reform—Cheap Postaddyht’'s Merchant’'s Magazine
1840; "The Post-Office System, as an Element of &dodCivilization,"The New Englandet; 9-27 (1843);
Whiton, "Post-Office Reform, and Uniform Postage#,iht's Merchant's Magazinel844; Maclay, "Post-Office
Reform,"Hunt's Merchant's Magazin&0 (Jan. 1844); "Post Office RefornTie American Review845.

131 Boston was a breeding ground for private exprelsseause it encouraged railroad development to
counter the growing prominence of New York Cityeafthe completion of the Erie Canal in 1825. Fershme
reason, Baltimore and Charleston were early leddeesiroading.See generallyraylor, Transportation Revolution
77 (1977).

132 Harlow, Old Way Bills7-9. For a short history of the express compasies John, "Private Mail
Delivery in the United States During the Ninetee@#ntury." A first hand account of the origins fivevate express
companies is provided in the old book Stimddistory of the Express Business

133 Act of Jul. 7, 1838, ch. 172, § 2, 5 Stat. 2713.38is unclear why this provision uses the tepuost
route"” instead of the traditional term "post road."
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Congress was inundated with citizen petitions for "cheap post¥geemands for
postage rate reform in the U.S. were reinforced by widespread evagiostafle and
circumvention of the postal system. Postmasters allegedly "franked@a(itborized carriage
free of postage) large amounts of inappropriate mail in return for money or.¥&vors
Businessmen entrusted quantities of letters to travelers. Hotel keegangzed transmission of

boarders’ letters by private hantfé.

While the private expresses flourished, the Post Office despaired. Atdiug #841, the
Postmaster General Charles Wickliffe made the threat of privatessxpzepanies a central
theme of his annual repdit’ In 1843, Post Office accounts showed a 5 percent decline in
revenues, to $4.30 million, and a loss of about $70,000 (although most of this loss was due to
prior year obligations)®® In 1844, revenues amounted to $4.24 million and expenditures to
$4.30 million, a further loss of almost $60,000. The Postmaster General pointed to the private
expresses and declared, "without further legislation on this subject, it is Efpéct the
department to sustain itself at any rate of postatjer' retrospect, predictions of impending
financial ruin may seem overdone. Between 1840 and 1845, the accounts of the Post Office show
a steady improvement in the bottom line, from a net loss of 4 percent in 1840, to a loss of 2
percent from 1841 to 1843, to a loss of 1 percent in 1844 and 1845. Even so, the dramatic

success of the private expresses could not be ignored.

1343, Doc. No. 137, 28th Cong., 1st Sess. 1 (Feb1@24). Senator William Merrick, chairman of the
committee proposing the postage reform bill, estéidhat the Senate had received 15,000 petit@mlmater
postage rates. Cong. Globe, 28th Cong., 1st &k (Apr. 15, 1844).

135 A Senate committee estimated that one-eighthl efail was transmitted without postage. S. Doc. No.
137, 28th Cong., 1st Sess. 3 (Feb. 22, 1844).

136 Cong. Globe, 28th Cong., 2d Sess., Appendix 282%J(remarks of Mr. Patterson).

137 1841Postmaster General Ann. Reph H.R. Doc. No. 2, 27th Cong., 2d Sess. 438, AB42).See
1842Postmaster General Ann. Reph S. Doc. No. 1, 27th Cong., 3d Sess. 721,(1843).

138 Gross revenue in FY 1842 was $ 4.55 million. In F843, revenue was $4.30 million and expenditures,
$4.37 million. The Postmaster General noted, howekat "not less than $50,000" of the loss reprskprior
year obligations. 184Bostmaster General Ann. Regph H.R. Doc. No. 2, 28th Cong., 1st Sess. 688, @844).

139 1844Postmaster General Ann. Reph H.R. Doc. No. 2, 28th Cong., 2d Sess. 6638;6 (1845).
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4.2 Failure of the Pre-industrial "Postal" Monopoly Lav

In 1843, the government launched high profile prosecutions against the privatsexpre
companies under the postal monopoly fAThe most important cases wesaited States v.
Adams* in New York City andJnited States v. Kimbaff in Boston. InAdams decided in
November 1843, a private express company was accused of violating section 19 of the postal
code of 1825 by carrying letters on board a steamship. Judge Betts concluded, however, that
section 19 prohibited the carriage of letters by a steamboat or other vessdlrmitajiply to a
passenger employed by a private express comiJaiye steamboat company could not be held
liable, the court concluded, unless it had actual knowledge that its passengerarwang
letters™** Since the steamboat did not, the case was dismisskinball, decided in April 1844,
the court considered private carriage of letters by passengers ordsiliodge Sprague agreed
with the Adamscourt’s interpretation of section 19 of the 1825 act and further ruled that "the
setting up of a post by railroad car or steamboat is not setting up a foot post" ilwitiati
1827 act.

The conveyance was by railroad cars—and that that is not a foot
post according to the usual and ordinary acceptation of language is
manifest. But it is urged, that it is within the mischief designed to
be suppressed; and that there can be no doubt that the legislation
intended to prohibit the setting up of any and all posts by
individuals. . . . Here lies the stress and difficulty of the casee

the passing of the post office laws new modes of conveyance have
been established, and a condition of things arisen not then known

140 The first caselnited States v. Gray@6 F. Cas. 18 (D. Mass. 1840), was brought agsifiiam Gray,
one of the earliest of the Boston "expressmen.Wkle accused of carrying three letters by Lowellr@ad cars in
violation of the postal code of 1825. The courdhblat whether such conduct took place is a maftéxct for the
jury; the jury acquitted.

141 United States v. Adams, 24 F. Cas. 761 (S.D.N8¥3).
142 United States v. Kimball, 26 F. Cas. 782 (D. Md$:14).
143 United States v. Adams, 24 F. Cas. 761, 763 (SYD.:MB43)

144 United States v. Adams, 24 F. Cas. 761, 763 (SY2.MB43). Attorney General Legare assured the
Postmaster General of the advisability of this c498p. Att'y Gen. 159 (Mar. 22, 1843). Postma&ieneral
Wickliffe was so outraged at the loss in th#amscase that he appended the entire file, includiegglre’s opinion,
to his 1843 annual report. It may be noted, howebat Wickliffe’s predecessor, Postmaster Genéshh Niles,
did not share the view that the postal monopolyga@hibited use of railroads by private expressiees. 1840
Postmaster General Ann. Reph Cong. Globe. App., 26th Cong., 2d Sess. 841840) ("there is no prohibition
against persons conveying letters and packets vehopass over mail routes in the same vehicle winafsports
the mail, and railroads afford great facilities faansporting the mail in this way.")
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or contemplated. . . . However willing the court might be to attain
that end, it cannot strain or force the language used beyond its fair
and usual meaninyf®

In short, the courts held that private express operations did not fall within the scope of
traditional postal monopoly laws because they were not, strictly speakingl, pstems—not
systems of relays stations such as used by foot posts, horse posts, and stagé€taches.
response, the Postmaster General renewed his request to Congressl&iolegp suppress the

private express compani&¥.

Indeed, Postmaster General Wickliffe believed that the Post Ofégelasive privilege
should extend not only to letters however conveyed but to all mailable matter. He squght t
this view into effect by administrative order. For stagecoaches and otheococamiers,
transportation of passengers and freight on many routes was unprofitable withouaet tont
transport the mail. Beginning in 1841, Wickliffe added a provision to all contracts fbr mai
transportation under which the carrier was required to pledge that it "will notycanyemnail-
matter out of the mail, nor knowingly convey any person carrying on the businessspbttang
mail-matter, without the consent of the departméfftOn September 1, 1843, Wickliffe wrote
railroads, steamboat lines, and other mail contractors deploring privasgeaf newspapers
and emphasizing his requirement that mail contractors refrain from trangpoetvspapers out

of the mails or persons acting as private expresses.

145 United States v. Kimball, 26 F. Cas. 782, 784{85Nlass. 1844) (emphasis added).

146 Although these were the leading cases, the outs@iether cases were mixed.United States v.
Fisher (unreported, E.D. Pa. Jun. 1844), a case discls$gameroyandHall (cites following) but not found, Judge
Randall apparently dealt with facts similar to tagsesented iKimball and found the private express guilty.
However, in a later casklall, Judge Randall states his intention to reversddigsion inFisherand defer to
Kimball. In United States v. Gilmouunreported, D. Md. 18447?), cited brieflyRlomeroybut not found, the court
apparently held that the defendant private expriedated the postal monopoly established by the5a82 In
United States v. Pomerog7 F. Cas. 588 (N.D.N.Y. 1844), the court dedtihwacts similar to those presented in
Kimball andFisher, after discussing both cases, the court agreddiimball. In United States v. HalR6 F. Cas.
75, 77 E.D. Pa. 1844), Judge Randall concludedvatprexpress may be guilty of assisting in a violaof the
postal monopoly laws if it notifies the railroadsieamship company that is carrying letters. THertkant in the
Hall case was not named "Hall" but "James Hale"; ther @nay have been due to misreading when transgribi
handwritten records into printed versions.

147 1844Postmaster General Ann. Reph H.R. Doc. No. 2, 28th Cong., 2d Sess. 663, @845).

18 H.R. Doc. No. 213, 28th Cong., 1st Sess. 2 (M@y1844) (letter from Postmaster General in ansover
a resolution asking what steps have been takeret@pt and punish infractions of the United Stides
prohibiting the establishment of private mails).
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... I beg leave to refer you to the stipulations of your bond to this
department, by which it will be seen that you have covenanted not
to transport any person or persons engaged in carrying mail-matter
out of the mail. . . .

A practice has grown up of sending newspapers in the cars and
steamboats employed to transport the mail. This is a right claimed
by some editors: others have addressed letters to their subscribers,
and invited them to receive their papers in this way, in preference
to the mail. This is a subject which has given rise to no small
portion of abusive denunciation of the head of this department. . . .

It is true that the act of 1825 has authorized the Postmaster
Generaljn making contracts for the transportation of the mail
[emphasis original], to authorize the contractor, under certain
conditions, to carry newspaper out of the mafithout such
privilege, no such right exists; and the contractor who carries
them violates his contract with the departniéit

Although he invoked the spirit of the monopoly, Wickliffe relied upon the Post Office’s
contracting authority as the legal basis for this policy of excluding cormgsetivickliffe
referred specifically to section 30 of the 1825 act, which provided, "The Post@asieral, in
any contract he may enter into for the conveyance of the mail, may authorizesthre ywith
whom such contract is to be made, to carry newspapers, magazines, and pamphletsnother tha
those conveyed in the mail . . ***As discussed above, this provision was derived from section
22 of the 1792 act and, originally, from the thirteen paragraph of the ordinance of 1782. Whether
Wickliffe properly construed this contracting provision is open to question. Cawfag
newspapers out of the mails by mail contractors was in fact commonplace, andfi&'ekc

predecessor did not consider the practice illédh any case, Wickliffe’s demands on mail

149 | etter from C.A. Wickliffe, Postmaster Generalnail contractors (Sep. 1, 1948printed 1843
Postmaster General Ann. Rgph H.R. Doc. No. 2, 28th Cong., 1st Sess. 68%.A, 720, 721-22 (1844)
(emphasis added except as noted).

150 Act of Mar. 3, 1825, ch. 64, § 30, 4 Stat. 1021.11

151 wickliffe’s predecessor, Postmaster General Nbedieved that use of the contracting provision to
prohibit private carriage of newspapers by railadd steamboats was legally dubiod$i€e' practice of carrying
newspapers out of the mail, without having sectinecprivilege in the contract, | found to be so gt that it
could not be suppressed without great inconveni¢mtiee publicand as the ambiguity of the law admitted of
doubts in regard to the restriction, | concludeat thshould best discharge my duty by permittirgsthpractices to
continue, and leave it for Congress either to resrtbe prohibition or to make the law more explioitits
enforcement. . . ." 184Rostmaster General Ann. Reph Cong. Globe. App., 26th Cong., 2d Sess. 641840)
(emphasis added). At a minimum, Wickliffe’s uselwé contracting provision to exclude competitoraldde
deemed exclusionary and anticompetitive by theadéy standards of antitrust lagee generallAreeda and
Turner, 3Antitrust Law8 731e (1978) ("It is presumptively exclusionasy & monopolist to extract a supplier’s
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contractors provoked substantial protest, and President John Tyler referredténéametorney

General John Nelson for advice.

Whether by misunderstanding or design, Attorney General Nelson’s opinion gade br
support for the postal monopoly that not required by Wickliffe’'s letter. On November 13, 1843,
Attorney General Nelson concluded that the tpamketas used in the postal monopoly laws
included newspapers, magazines, and pamphlets. He came to this conclusion bggekwi
postal monopoly provisions of prior acts. He pointed out that, as noted above, the specific
proscription against establishment of private postal systems, found in the acts of 1794pd 799, a
1810, covered the carriage of letters and packébel than newspapers, magazines, or

pamphlets' Quoting the 1810 act, Nelson reasoned that prior to 1825,

[1]t is quite clear, that whilst "no private foot or horse post, stage-
wagon, or other stage carriage, or sleigh [etc.] . . ." for the
conveyance of letters, could have been legally set up. [sic]
"Newspapers, magazines, or pamphlets,” might, in virtue of the
exception in the laws referred to, have been so conveyed; and as
the act of 1825 made no provision whatever upon the subject of
private posts . . . the right to establish such private posts then
existed without restriction. The act of 1827, however, revived the
prohibition to which | referred, without the exception of
newspapers, magazines, or pamphlets, contained in previous laws;
extending its restrictive operation to all "foot or horse posts for the
conveyance of letters or packets (all packets) upon any post road
which is or may be established by law."” The 19th section of the act
of 1825 had inhibited the conveyance of letters by stage or other
vehicles, or by packets or other vessels , under private authority;
andthe additional enactment of the 1827 extended the inhibition to
foot and horse-posts, upon post roads, and embraces within its
interdict the conveyance of letters and packets, omitting the
exception of "newspapers, magazines, and pamptiféts

In short, by adopting a broad interpretatiopatket Nelson interpreted the 1827
amendment tprohibit foot and horse posts from carrying newspapers, magazines, and
pamphlets while interpreting the 1825 acpymitstagecoaches and packet boats to carry such

items. Nelson’s analysis is superficial; he does not consider the contiaoyityunf the

promise that, notwithstanding his ability to do ke,will not supply any of the monopolist’s rivé)s.

1524 Op. Att’y Gen. 276, 278-79 (1843) (emphasis ajid€he sentence fragment indicated in the quoted
text was probably due to an incorrect transcripfiom the original written version to the printdmhund version.
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Chalonercase (holdingpacketmeans a packet of letters) nor examine other provisions of the
acts under consideratidr® And having implicitly ruled that stagecoaches and other common
carriers were permitted to carry newspapers, magazines, and pamphletheuhaf because
they were "packets"” not "letters," Nelson then agreed, without elaboratibtheHostmaster
General may use the contracting authority to prohibit mail contractors &oging newspapers,

magazines, and pamphlets.

In a message to Congress on January 21, 1845, Postmaster General Wickl#tedei
Attorney General Nelson’s broad interpretatiopatketand proffered an even broader public
policy rationale for extending the monopoly to cover all types of docuriérisr two decades,
he said, the Post Office had been embarrassed by the rapid transmissidkebinf@mation
from New York to Mobile and New Orleans by means of private expresses orgayized b
commodities brokers. Now, Postmaster General Wickliffe reported, New Y adhargs were
again using private expresses to send newspapers and news slips to agent®ilealenahead
of the mails. The evil was not, Wickliffe stressed, merely a loss in Pose@dfienue but an
uneven and unfair dissemination of information:

The objects and purposes of a public mail are, to convey
intelligence, by letter or packets, for all alike who may desire to
send. . . . It must have been obvious to Congress in 1825 and 1827
as it is to us of the present day, that, upon certain post routes

between important commercial cities, individuals, by the
employment of proper means, could transmit regularly packets and

133 SeeUnited States v. Chaloner, 25 F. Cas. 392 (D. Mdi881). Nelson’s interpretation of the 1827 act
presented a further difficulty. Under the act o2%8the Post Office was obliged to transport magazand
pamphlets only when "the mode of conveyance areldfithe mail will admit." Act of Mar. 3, 1825, c64, § 30, 4
Stat. 102, 111. This test was applied individublyeach postmaster as circumstances dictated Kreb.owicz,
News in the Maill22 (1989). The proposition that Congress barra@ie carriage of magazines and pamphlets
without requiring public carriage seems far fetchisl noted above, in 1815 the Postmaster Generadda
magazines and pamphlets from the mail generally,imi833, the Post Office refused thmurnal of Commerce
permission to send newspapers and news slips bysedaxpress mail. In 1878, the Supreme Courtladed that
prohibiting private carriage without providing pigbtarriage is unconstitutional:"But we do not ththat Congress
possesses the power to prevent the transportatiothér ways, as merchandise, of matter whichdtuebes from
the mails. To give efficiency to its regulationglgrevent rival postal systems, it may perhapsipibthe carriage
by others for hire, over postal routes, of artickdsch legitimately constitute mail matter, in thense in which
those terms were used when the Constitution wagtadpconsisting of letters, and of newspaperspamdphlets,
when not sent as merchandise; but further thanithipower of prohibition cannot extend." Ex paréekson, 96
U.S. 727, 735 (1878).

1543, Doc. No. 66, 28th Cong., 2d Sess. (Jan. 215){i@port of the Postmaster General in relatiothéo
establishment of a private express between New #pndckNew Orleans).
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letters in less time, their matter being of less weight, transported

for none but selected favorites, than the Government, who is bound
to carry all which is offered, and to distribute on the way side to
intermediate towns and cities. To prevent the injury to commerce
and trade, and to agriculture and manufactures, upon which the
commerce and trade of a country depend, it was evidently designed
by Congress that no person but the Postmaster General or his
authorized agents should set up any foot or horse post for the
purpose of conveying letters packetson the post road. The
wordspacketsor lettersare not used in this connexion as
synonymous. Packets, more properly, may be defined to mean
printed matter, such as newspapers, prices current, slips> &c.

Wickliffe thus argued that the purpose of the postal monopoly established by tbe828
and 1827 was, or should be, to prevent private dissemination of information in advance of public

dissemination.

4.3 Postal Act of 1845

The success of the English postal reforms, crescendo of public demands for cheap
postage, and widespread circumvention of the public post ultimately brought a refsponse
Congress. The postal act of 18#8vas written by the Whig-led Senate. The House of
Representatives, controlled by Democrats, played virtually no role tingrétie legislatiort>’

In 1844, in the first session of the 28th Congress, Senator William Merrick of Mdyyla

chairman of the Committee on Post Offices and Post Roads, introduced S. 51, "a bill to reduce
the rates of postage, to limit the use and correct the abuse of the franking @railddor the
prevention of frauds on the revenue of the Post Office Department.” S. 51 was discussed
thoroughly except for the monopoly provisions and was approved by the Senate on April 29,
18448 The House, dominated by southern and western interests, declined to consider the bill,

citing fears that lower postage rates would imperil the finances obteRfice’*® In

1553, Doc. No. 66, 28th Cong., 2d Sess. 3 (Jan. @45)1

136 Act of Mar. 3, 1845, Ch. 43, 5 Stat. 732. Note thal845, as in most years, Congress passed $evera
acts relating to the Post Office so that there maact officially called the "Postal Act of 1845."

57n the 28th Congress, the Senate was composei \Witgs, 25 Democrats, and 1 Independent; the
House of Representatives was composed of 81 Whit)442 Democrats. President John Tyler was a Whig.

138 Cong. Globe, 28th Cong., 1st Sess. 422 (Mar. 224), 459 (Mar. 29), 467 (Apr. 1), 471 (Apr. 2)651
(Apr. 13), 520 (Apr. 16), 526 (Apr. 17), 533 (AAB), 548 (Apr. 23), 554 (Apr. 24), and 562 (Apr, passed).

1593, 51 was referred to the House Committee on disé ®ffice and Post Roads on May 2, 1844. Cong.
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December 1844, early in the short second session of the 28th CdfiyBmsator Merrick
reintroduced his postal bill as S. 46 (bills did not survive the end of the session at thi$ liene
Senate expended another nine days debating S. 46, with roughly half of all members
participating actively, and passed the bill a second time. By the end of thesgrtdte Senate
had substantially revised Merrick’s bifi* The only House consideration occurred in a few
chaotic hours in the closing days of the session; the House made only one substarge,e chan

revising the postage rates upward slightfy.

The postal act of 1845 represented a victory for those urging a sharp reductidage pos
rates for letters and a defeat for Postmaster General Wit¥liéied others seeking to preserve
and enlarge the postal monopoly as a revenue source for subsidizing low newspsip@drate

stagecoach service in the South and the Wéghe argument pressed by proponents of cross

Globe, 28th Cong., 1st Sess. 571 (1844). On MayhEsHouse committee reported H.R. 389, a bilettuce the
basic postage on letters to 5 cents and recommeagigdst passage. The committee extended its report
recommend against passage of the Senate bill &sHviel Rept. No. 477, 28th Cong., 1st Sess. (MaylB44). On
the same day, Mr. Amasa Dana of New York filed aarity report on behalf of three members of the outtee
making the case in favor of reduced postage rbkés. Rept. No. 483, 28th Cong., 1st Sess. (Mayl884). On
June 11, the committee formally reported S. 51rasdmmended rejection; S. 51 was not consideraddfter.
Cong. Globe, 28th Cong., 1st Sess. 666 (1844) paArs¢e bill to suppress private expresses, H.R.\286
favorably reported by the House committee. Congb€&] 28th Cong., 1st Sess. 460 (Mar. 29, 1844)astdebated
during the last week of the session but not pas8edg. Globe, 28th Cong., 1st Sess. 671-72 (Juri844), 677-
78 (Jun. 13).

180 n this period, Congress convened in the firstknefeDecember. Since each congress expired on the
third of March following an election, the secondsien of each congress (sometimes it was the skisdion) was
limited to approximately three months.

161 Cong. Globe, 28th Cong., 2d Sess. 195 (Jan. PB)(2an. 28), 212 (Jan. 29), 220 (Jan. 30), 234.(Fe
3), 238 (Feb. 4), 248 (Feb. 5), 252 (Feb. 6), Zxb( 7), 260 (Feb. 8, passed).

%2 Cong. Globe, 28th Cong., 2d Sess. 337 (Feb. 245)1847 (Feb. 25), 357 (Feb. 27).

183 Senator Merrick explained to the Senate that Pasten General Wickliffe "chooses to avow himself
opposed to the bill." Cong. Globe 28th Cong., E#s5532, 533 (Apr. 17, 1844). Senator Sevier &aAsas noted
that "this bill, from the beginning, was urged thgh against the well known hostility of the Posttea&eneral.”
Cong. Globe 28th Cong., 1st Sess. 555 (Apr. 2441 8ickliffe rejected substantially lower postagdes except
under very stringent circumstances. S. Doc. No23¢h Cong., 3d Sess. 1 (Jan. 9, 1843) (repohePiostmaster
General in compliance with a resolution of the $enan the subject of adapting the rates of podiagiee federal
currency, without diminishing the revenues of tlepartment).

184 1n describing House consideration, a writer in88dcalled, "When the bill came to the other hoitse,
was so violently opposed that there was at one tiandly a hope of its being passed at all. On&defhief
objections to it, was that it would break up neanery stage route at the South, because stagbedttere are
only kept up by the exorbitant sums they receivec&rying small mails that might better be carriedhorseback.
At length, however, it was literally forced throutite house . . . ." "Post-Office Reform," 112Phe New Englander
1848).
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subsidy was eloquently stated in a House committee May 1844 report recommeadisy a

lower postage rates:

At this time, the necessity of adopting measures to preserve our
national mail system is forcibly presented to our deliberations.
Through no other agency can the stated means of transmitting
intelligence be maintained co-extensively with the population and
settlement of the country. That it should be so maintained, we hold
to be a matter of obligation upon the Government, and due to the
citizen, wherever situated in our territory. The obligation was
assumed in our national compact; and its faithful performance is
demanded by every consideration of national regard for the social
and political interests of the whole people, and by the policy most
favorable to free institutions and the growth and development of
the country. . ..

The antagonistical principle is, that the citizen should be
required to pay no more for the transmission of his letter than the
actual cost; and, if Government cannot convey it on these terms, it
should surrender the business to individuals who can. But
individuals, we know, cannot perform the whole duty of
Government in this respect. Individuals will carry the mails
wherever it can profitably be done; but they will not take them to
the sparse settlements and remote points, but at a cost too
burdensome to be borne. To content the man dwelling remote from
towns with his more lonely lot, by giving him regular and frequent
means of intercommunication; to assure the emigrant who plants
his new home on the skirts of the distant wilderness, or prairie, that
he is not forever severed from the kindred and society that still
share his interest and love; to prevent those whom the swelling tide
of population is constantly pressing to the outer verge of
civilization from being surrendered to surrounding influences, and
sinking into the hunter or savage state; to render the citizen, how
far soever from the seat of his Government, worthy, by proper
knowledge and intelligence, of his important privileges as a
sovereign constituent of the Government; to diffuse, throughout all
parts of the land, enlightenment, social improvement, and national
affinities, elevating our people in the scale of civilization, and
binding them together in patriotic affection;—these are
considerations which the advocates of the right of individual
enterprise to the conveyance of the mails disreffard.

1% H.R. Rept. No. 477, 28th Cong., 1st Sess. 1-2 (M&ayl1844). Although this report reflects the piosit
of the losing side, it has been repeatedly citechrirectly, as evidence of the intent of Congrassniacting the
postal act of 18455eeAir Courier Conference v. American Postal Workérgon, 498 U.S. 517, 527 (1991);
Priest, "History of the Postal Monopoly" 18.
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In February 1845, Congressman Yancey from Alabama railed against tles dvel
beaux" and "the letter-writing gentry" who would benefit from the reducesl iratee postal
bill, a bill that would necessitate higher customs duties inevitably to be pae lmorking man:

What will be the effect of the great change contemplated?
Either to ruin a great number of mail routes in the South and West,

and in the sparsely populated regions of the older country, or . . . to
make their support a charge on the treasury. . . .

Who most use and load down your mails? Not the quiet
farmers of the land, but your politicians, merchants, manufacturing
capitalists, brokers, stock jobbers, professional men; and last,
though not least . . . the belles and beaux. And yet these same
farmers, sir, who do emphatically constitute the bone and sinew of
the country, the great mass of the tax-paying population, are to be
called upon to give these letter-writing gentheappostage at an
expense to them diigh taxes. . .

... this is but a part, a link in that grand system of throwing the
entire burdens of government upon the custbths.

Despite such pleas by many from the South and West, supporters of cheap postage won
the day. The postal act of 1845 addressed three major issues: reduction in letter postage,
restriction of franking privileges, and extension of the postal monopoly. For Seratackylthe
right approach was to restore public support in the Post Office by lowering@aoatas
significantly (over the objections of Postmaster General Wickliffe) aontishing the franking
privilege. With such support, Merrick (like the Postmaster General) proposed tavzda pr
express operations and extend the scope of the monopoly to include all mailable matter,
including newspapers, magazines, and pamphlets, because no matter how low the rates of
postage might be, Merrick believed the department could not compete with privatduativi

on the profitable route$’ The full Senate, however, had a fundamentally different vision.

Reduction in postage rates was the Senate’s first concern. In the secamdafabe
28th Congress, Merrick’s bill, S. 46, provided for a reduction in postage for a lettengfea s
sheet to five cents for transmission up to 100 nifit&ver the objection of Senator Merrick, the

186 Cong. Globe, 28th Cong., 2d Sess. Appendix 30B.(E&45) (remarks of Mr. Yancey of Alabama)
(emphasis original).

157 Cong. Globe 28th Cong., 2d Sess. 195-97 (Jarl&5) (remarks of Mr. Merrick).
1885, 46, 28th Cong. 2d Sess. § 1 (Jan. 6, 1845).
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Senate adopted, by a vote of 33-14, an amendment by Senator Simmons of Rhode Island to
establish a uniform nationwide rate of five cents for single letters. On mot®enaitor Benton

of Missouri, the five-cent rate was made applicable to any correspondenbangédesgs than a
half ounce, regardless of the number of sheets of p&bBogether these revisions amounted to

radical reduction in postage rates for letters, far beyond what Meruicgrbposed.

The Senate also rejected Merrick’s effort to limit the right of imens of Congress to
send and receive letters and newspapers free of postage, although the Seeatiaigr
Congress should pay the Post Office for franked mail and otherwise approvedktioé

Merrick’s reform of franking privilege$™

Of the three major issues presented by the bill, revision of the postal monopolgdece
the least attention from Senate. In the first session of the twenty-eighteSenthe Senate
approved a version of Merrick’s bill without considering the postal monopoly provisions. In the
second session, the Senate took up the bill again but did not address the postal monopoly
provisions until well into the session. In the Committee of the Whole, Senator Hantofgt
Connecticut proposed to exempt from the monopoly carriage of newspapers, magazines, and
pamphlets. He cited the need to facilitate publication of newspapers and pé&sidkceator
Merrick objected strenuously that such an exception would allow private expi@sses/
letters surreptitiously; indeed, "he would not give a button for the protection theohilil afford
to the revenue of the department . 2’*.Nonetheless, Huntington’s amendment prevailed, 21-
18. On February 6, Senator Merrick asked the full Senate to strike out the Huntington
amendment. The debate was limited but spirited. Senator Woodbury of New Hampshaoetea
contributor to the deliberations, appeared to capture the sense of the Senate. gtverdin
account in th&€€ongressional GloheSenator Woodbury first clarified the effect of the
Huntington amendment then went on to criticize the effort of Merrick to repeal it.

%9 Cong. Globe28th Cong., 2d Sess. 253 (Feb. 6, 1845).

10 postmasters accounted for 83 percent of frankedame the rest of the government, 5 percent;
Congress accounted for only 12 perc€ung. Globe28th Cong., 1st Sess. 458 (Mar. 29, 1844).

1 Cong. Globe28th Cong., 2d Sess. 234 (Feb. 3, 1845). Senjaietion of a government monopoly over
dissemination of news occurred only two weeks aftgruary 21, when Postmaster General Wickliffe stiedhhis
report to the Senate, quoted above, arguing thwdt dumonopoly was need to prevent merchants fransinitting
the latest market news from New York to New Orleans
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Mr. Woodbury . . . [The Huntington amendment] does not
allow letters to be carried at all except in the mail—but merely
newspapers and periodicals by private hands, where more
convenient to the community, and which, in many places, they
have been accustomed to do from the foundation of government. . .

But now—not for taxation, and not by any express grant to do
it, government becomes a great monopolist, not only for carrying
letters, but even newspapers and periodicals. It seeks to drive off
all competition and, like some other governments, as to salt and
tobacco, would permit no rivals in business; would monopolize the
trade in carrying all printed matters as well as letters. But the
chairman virtually admitted in another place that this was all
wrong—»because he had submitted an amendment to grant what we
ask by the Postmaster General at his discretion. (Mr. Merrick said
that discretion was modified now.) Mr. W. was glad to hear it
abandoned; for if any thing was worse than a restriction in private
business, imposed without express authority, and in check of the
free and convenient diffusion of knowledge, and thus creating an
odious public monopoly by construction alone, it would be to
introduce, also, a dispensing power in one branch of the
government, which might in bad times be abused to the worst
partisan purposeg?

Senator Woodbury’'s comments reflected several aspects of the Serieateh. First,
the Senate was very concerned about allowing free dissemination of nearspaohy over the
transportation of newspapers raised the spectre of censbfs8arond, the Senate viewed the
scope of the monopoly in terms of letters, on the one hand, and newspapers and periodicals, on
the other. It gave no specific attention to advertising mail, even though adwegtits passed
through the mail in small quantities. Third, the Senate was under the impressionréhaiathe

not in fact a pre-existing monopoly over distribution of newspapers and periodicak, foeir

12 Cong. Globe28th Cong., 2d Sess. 253 (Feb. 6, 1845).

13 For example, Senator Allen of Ohio remarked, "#iswery easy to see that, if the United Statesahad
right and absolute control over the printed matfehe country, and therefore absolute power toeritkirculate
thoroughone channelthey likewise had a right to sapw muclkshould circulate through that channel, and
consequently had the entire control over the préfise United States Cong. Glob&28th Cong., 2d Sess. 252
(Feb. 6, 1845)(emphasis origindbee als&Cong. Globe28th Cong., 2d Sess. Appendix 209, 211 (Jan. 16,
1845)(remarks of Senator Niles of New York).
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Senate specifically rejected the idea that the Postmaster Generdl Isheeildiscretion to decide

whether or not newspapers and periodicals could be carried pri¥ately.

As enacted, the postal act of 1845 sharply reduced postage rates foelattetisough
the House restored the 100-mile limit for the five-cent stamp. Postagéoratesvspapers were
unchanged except that the rate for newspapers sent less than thirtyasilkesiuced to zefd®
The 1845 act also introduced, for the first time, a low postage rate for circulzabjllsa and
advertisements. Previously, the Post Office charged letter postage onddigte which is not
either newspapers, magazine, or pamphlet . . . whether it be a printed or written
communication.® The Post Office, however, had difficulty developing consistent criteria for
categorizing different types of printed mattétOne important type of circular in that period
was the "price current,” a list of current prices. For one price cuBkigping Commercial List
and New York Price Currenthe Post Office apparently charged newspaper rates at first, then
reversed itself in 1837 and charged letter postage, and then reverseddtiseih 4842 after a
ruling by a hesitant Attorney General Legaf&With such high postage rates, advertisements

were rarely sent in the mdii° By the mid-1840s, even Postmaster General Wickfftiend the

17 Following approval of the Huntington amendmeng, @ommittee of the Whole rejected Senator
Merrick’s proposed amendment to give the Postm&ereral discretion to allow private carriage ofvepapers,
magazines, and pamphle@ong. Globe28th Cong., 2d Sess. 234 (Feb. 3, 1845).

175 pct of Mar. 3, 1845, Ch. 43, §§ 1-3, 5 Stat. 7&-3

18 The Post Office Law, with Instructions and Form$Rahed for the Regulations of the Post Office
Instruction IV.6 (1817)See alsp1843Postal Laws and Regulatio8s147 (1843) ("Letter postage is also to be
charged on all handbills, printed or written pragpees, proposals for new publications, circulaiigen or printed,
lottery bills and advertisements, blank forms, sheé music, deeds, laws processes, policies ofamce, and
manuscript copy for publication.").

177 R B. Kielbowicz,News in the MailL22-27.
178 4 Op. Att’y Gen. 10 (1842).

179 A writer in 1845 explained the virtues of new leates for miscellaneous printed matter: "Printed or
lithographed circulars, handbills, prices currettdrs, were formerly charged letter postageln consequence of
the former high rate of postage, few were sentipynails; and to obviate its payment, merchantstineid
circulars, cards, &c., printed in newspapers wihiiey sent to their customers, thus unnecessarithéning the
mails. By this new law, the mails will be relievefla heavy burden, the post-office will have anitdal revenue
from this source, and to our merchants, publisterd,men of business, facilities will be affordéextending their
correspondence to an extent which no one now ceeseHundreds of thousands, and, perhaps, milbbns
circulars &c., will now be sent through the posfiad." "The New Postage Law and Its Advantagé#rnt's
Merchant's Magazingl845).

180 1843Postmaster General Ann. Reph S. Doc. No. 2, 28th Cong., 1st Sess. 687,(6884).
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Democratic majority of the House Post Office Commifteeere advocating lower rates for

"miscellaneous printed matter.”

Another rate change effected by the 1845 act was a doubling of the charge for "drop

letters.” "Drop letters" were letters deposited at a post office fatioin by the addressee at the
same post office; they were not transported "in the mail." The rate incseasintended to
discourage the practice of private expresses transporting intettatg l® a post office for

collection by local addresse¥%.

Table 3. Act of 1845: reduction in letter postage

1825 rates | 1845 rates

Distance (miles) per sheet | per 1/2 oz. Change
0-30 6¢ 5¢ 17%
30-80 10¢ 5¢ 50%
80-150 12.5¢ 5¢ 60%
100-300 18.75¢ 5¢ 73%
300-400 18.75¢ 10¢ 47%
400+ 25¢ 10¢ 60%

Finally, in another important reform, the 1845 act began the "star routethsy&ier to
1845, the Post Office often paid generous sums to stagecoaches to carry thengpadigkes
that could have been served more cheaply by means of a postrider. Section 18 of the 1845 act
directed the Postmaster General to contract with whichever carrier mavide transportation

with due "celerity, certainty, and security” regardless of the mode of traasport

Sec. 18. And be it further enacted, That it shall be the duty of
the Postmaster General in all future lettings of contracts for the
transportation of the mail, to let the same, in every case, to the
lowest bidder, tendering sufficient guarantees for faithful
performance, without other reference to the mode of such
transportation than may be necessary to provide for the due
celerity, certainty, and security of such transportation®® . .

181 H.R. Rep. No. 477, 28th Cong., 1st Sess. 13 (18Z4ere is a species of printed matter, that bgdon
neither to newspapers nor pamphlets, but formasschidway between them and letters—such as hé&ndbil
circulars, prices current, and the like—which, ur opinion, should be subjected to a correspongosjage rate.").

182 pct of Mar. 3, 1845, ch. 43, § 1, 5 Stat. 732,-B32SeeS. Rept. No. 137, 28th Cong., 1st Sess. 10
(1844).

183 Act of Mar. 3, 1845, ch. 43, § 18, 5 Stat. 7328.73
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Over time, postal officials designated such contracts for transportation oathwith three
stars or asterisks instead of repeatedly writing "celerity, iogtand security,” and the

contracts became known as "star route" contracts.

4.4  Private Express Prohibitions in the Postal Act 845

In the postal act of 1845, the legal premises of the postal monopoly law moved beyond
the original concept of postal service as a system of relay statiabfisteed along post road
The postal monopoly proscription was recast as a ban against conveying monopoly items
between places served by the Post Office, i.e., from one city or town to anotloertoin. At
the same time, the 1845 postal monopoly retained the idea of regular cantiagkeiced in the
postal code of 1825. Hence, private carriage of monopoly items was still pdrmitteeas
where the Post Office did not provide regular service. This service-based cointteppostal
monopoly did not replace the earlier post road-based concept but added to it. Pre-1845 postal

monopoly laws were not repealed, and portions of the 1845 act employed both concepts.

Section 9, the key monopoly prohibition of the 1845 act, barred establishment of a
"private express" operating between places regularly served by thefRoest This provision

read in pertinent part:

Sec. 9And be it further enacted hat it shall not be lawful for
any person or persoms establish any private express or expresses
for the conveyance, nor in any manner to cause to be conveyed, or
provide for the conveyance or transportation by regular trips, or at
stated periods or intervals, from one city, town, or other place, to
any other city, town, or place in the United States, between and
from and to which cities, towns, or other places the United States
mail is regularly transported, under the authority of the Post Office
Department, o&ny letters, packets, or packages of letters, or other
matter properly transmittable in the United States mail, except
newspapers, pamphlets, magazines and periodicals™®*

Section 10 of the postal act of 1845 extended the 1825 ban on the carriage of letters by
"stage or other vehicle." The section included both the new and the old ideas of the postal
monopoly. It prohibited both carriage along "post routes” (the road-based ap@oddarriage
between places regularly served by the Post Office (the service-lmmedch). For no apparent

184 Act of Mar. 3, 1845, ch. 43, § 9, 5 Stat. 732, {@3phasis added).
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reason, section 10 uses the term "post route” where one would expect the more trégtitional

"post road.” The new provision read as follows:

Sec. 10And be it further enacted hat it shall not be lawful
for any stage-coach, railroad car, steamboat, packet boat, or other
vehicle or vessehor any of the owners, managers, servants, or
crews of either, which regularly performs trips at stated periods on
apost route or between two or more cities, towns, or other places,
from one to the other of which the United States mail is regularly
conveyed under the authority of the Post Office Department, to
transport or convey, otherwise than in the naaily letter or
letters, packet or packages of letters, or other mailable matter
whatsoeverexcept such as may have relation to some part of the
cargo of such steamboat, packet boat, or other vessel, or to some
article at the same time conveyed by the same stage-coach, railroad
car, or other vehicle, arekcepting also, newspapers, pamphlets,
magazines, and periodicals . 1%

Section 11 prohibited common carriers from transporting persons acting asta priva
express. Section 12 prohibited person from sending any "any letter or lettkegygoac
packages, or other mailable matter, excepting newspapers, pamphletsnesgax

periodicals” by private expre$®

Section 13 reinforced the 1815 provision requiring masters and employees of domestic
steamboat to deliver letters and packets to the post office promptly after d&éatipn 13,

however, speaks only of the delivery of "letters":

Sec. 13And be it further enacted hat nothing in this act
contained shall have the effect, or be construed to prohibit the
conveyance or transportationleftersby steamboats, as
authorized by the sixth section of [the postal code of 1825].
Provided, That the requirements of said sixth section of said act be
strictly complied with, by the delivery, within the time specified by
said act, of allettersso conveyed, not relating to the cargo, or
some port thereof, to the postmaster or other authorized agent of
the Post Office Department at the port or place to which said
lettersmay be directed, or intended to be delivered over from said
boat . . .1’

185 Act of Mar. 3, 1845, ch. 43, § 10, 5 Stat. 73% {@nphasis added).
186 Act of Mar. 3, 1845, ch. 43, § 13, 5 Stat. 736.73
187 Act of Mar. 3, 1845, ch. 43, § 13, 5 Stat. 73%6-33.

GEORGE MASON UNIVERSITY NOVEMBER 2008



PosTAL MONOPOLY LAWS 81

As shown in these passages, in most cases, the 1845 act expanded the list of iteims subjec
to the postal monopoly to "any letters, packets, or packages of letters, or otieepnagterly
transmittable in the United States mail, except newspapers, pamphlets,meagazi
periodicals.*®® This phrase did not, however, means what it sounds like. The phrase "matter
properly transmittable in the United States mail" was a term of gotoged to define the

monopoly. The definition of the term was set out in section 15:

Sec. 15And be it further enacted hat "mailable matter," and
"matter properly transmittable by mail," shall be deemed and taken
to mean, all letters and newspapers, and all magazines and
pamphlets periodically published, or which may be published in
regular series or in successive numbers, under the same title,
though at irregular intervals, and all other written or printed matter
whereof each copy or number shall not exceed eight ounces in
weight, except bank notes, sent in packages or bundles, without
written letters accompanying them; but bound books, of any size,
shall not be held to be included within the meaning of these terms.
And any packet or packets, of whatever size or weight, being made
up of any such mailable matter, shall subject all persons concerned
in transporting the same to all the penalties of this law, equally as
if it or they were not so made up into a packet or pack4ges.

Under this definition, the postal monopoly established by sections 9 and 10 of the 1845 act
apparently included all financial and legal documents (for example, bank notes and deeds)
formerly referred to as "enclosed"” within a letter and all printed mesttapt newspapers and
periodic publicationsveighing up to eight ounceghe weight limit on mailable matter, however,
was three poundS? so the postal monopoly did not literally include all of the enumerated items
"properly transmittable in the United States mail."

188 The wording of sections 9 and 15 implicitly regtthe broad interpretation of thacketurged by
Attorney General Nelson and Postmaster General Mfeckn these sections, aapketapparently refers to a packet
of letters. Newspapers, magazines, and pamphleteterred to as "other matter,"” i.e., distinctirdetters,
packets, or packages of letters." Likewise distis¢all other written or printed matter whereotkeaopy or
number shall not exceed eight ounces in weightilil&ily, section 13 of the 1845 act qualifies sexté of the 1825
act in a manner that implies the phrase "lettedspatkets"” in the 1825 act referred to letters@anckets of letters,
consistent with the ruling by th@éhalonercourt. Whereas section 6 of the 1825 act refetketters and packets”
carried on board a steamboat, section 13 of thé 8#érs to "transportation of letters by steamboas¢ authorized
by the sixth section of the [1825] act" and theessity of delivering "all letters so conveyed." AftMar. 3, 1845,
ch. 43, 88 9, 15, 5 Stat. 732, 736-37.

189 Act of Mar. 3, 1845, ch. 43, § 15, Stat. 732, 7Bfis section goes on to provide an exception for
printed matter sent in bulk to dealers and fortedmmatter carried by travelers for personal use.

190 Act of Mar. 3, 1825, ch. 64, § 13, 4 Stat. 105.10
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The 1845 act also added a new statutory exception to the postal monopoly for carriage of
mail by private hands without compensation. At the end of the section 11 prohibiting common
carriers from transporting employees of private express companies, thegodlaiao appears:

[N]othing in this act contained shall be construed to prohibit the
conveyance or transmission of letters, packets, or packages, or

other matter, to any part of the United States, by private hands, no
clggnpensation being tendered or received therefor in any way . . .

The private hands exception to the postal monopoly was codified as a sepai@tarsédod
postal code of 1872 and ultimately included in subsection 1696(c) of Titf& 18.

Reviewing the 1845 as a whole, what can be surmised about the purpose of the expansion
of the postal monopoly? In the Senate debate, the proposition that the traditional prohibition
against private postal systems should be extended to private expresses pias adgtwout
guestion. In the new monopoly provisions (the earlier provisions were not repealedhgbef

items.

Table 4. Act of 1845: private express laws

Section Description

9 No private express to carry mailable matter exbEpMP
(newspapers, pamphlets, magazines, and periodimztiseen
places in U.S. regularly served by Post Office

10 No regular vehicle or vessel to carry mailabsenexcept
NPMP, except cargo letters

11 No vehicle or vessel to transport private exppErsons carrying
mailable matter except NPMP, except mailable matteried by
private hands or special messenger

12 No person to send mailable matter except NPMprivate
express

13 Strict compliance with 1825.03.03 c. 64 § 6

15 Definition of mailable matter

17 One half of fine to informers

covered by the monopoly was changed from "letters" or "letters and patketserms of
earlier laws) to "any letters, packets, or packages of letters, omoé#ter properly transmittable

in the United States mail, except newspapers, pamphlets, magazines and jeremttica

191 Act of Mar. 3, 1845, ch. 43, § 11, Stat. 732, 736.
19218 U.S.C. § 1696(c) (2006).
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weighing eight ounces or less. The reason for this change in the descripteansoincluded
within the monopoly is unexplained except by the procedural process that led touthis res
Senator Merrick wanted to expand the monopoly to all mailable matter and the yradjini
Senate wanted to protect private carriage of " newspapers, pamphlets, nsagadine
periodicals.” There was no specific discussion of what types of postalataershan "letters

and packets" would be or should be incorporated in the monopoly or why.

4.5 Judicial Interpretation: U.S. v. Bromley, 1851

In the years immediately following 1845, the courts considered the scope of the new
postal monopoly provisions only twice. The first case Waied States v. Thompsoti The
presiding judge was Judge Sprague, who had presided ow@ntball case two years earlier.
Thompson was accused of transmitting letters or other mailable mafigwate express. The
defendant maintained, inter alia, that he was not carrying "lettersbtulérs for goods to be
carried by his express or receipts for goods or money delivered, os Ettdosing money, bills,
drafts, checks, or note$®*In a frequently quoted phrase, the court charged the jury, "The word
‘letter’ had no technical meaning, but must be understood in the sense which wallygenera
understood among business m&R.It is unclear, however, whether this instruction influenced
the outcome of the case. Although the jury returned a verdict of not guilty, it seeme to ha
concluded that Thompson was innocent because he did not authorize his agents to carry the mail

matter in question.

In United States. v. Bromlgglecided in 1851, the Supreme Court held that the private
express statutes of 1845 applied to an order for goB@8somley was captain of a canal boat
chartered by the Post Office to carry mail. The government charged Bratthethe carriage of
ten letters outside the mails and sought a fine of fifty dollars for eachuetder section 10 of

the 1845 act. It was admitted that a crew member transported, on at least simptaaequest

193 United States v. Thompson. 28 F. Cas. 97 (D. MER46).

194 United States v. Thompson. 28 F. Cas. 97 (D. MER46).

19 United States v. Thompson. 28 F. Cas. 97, 98 (B53V11846).
1% United States. v. Bromley, 53 U.S. (12 How.) 8851).
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to send some tobacco" written on an unsealed half sheet of'PaPee witness stated that he

recollected a note given to the crew member "written on two thirds of a sheetsoifwol *%®

The District Court held for the defendant, ruling that the paper in question was &tietr it
mailable matter" within the meaning of the 1845 act. The Circuit Court atfirfggparently,

neither court issued a written opinion.

The Supreme Court reversed and remanded. The Court first held that the postal monopoly
was not to be narrowly construed even though it provided for criminal pertait@s.the
merits, the Court held that a order for goods came within the purview of the 1845 act. The

Court’s entire discussion of this point follows:

We think the instruction of the court was erroneous. The letter or
order, as it is called by some of the witnesses, was folded in the
form of a letter and directed as such, though it was not sealed. A
seal was not necessary to constitute it a letter or to make it
chargeable with postage. The letter was not within the exception of
the statute, as it did not relate to the cargo or to any article on
board of the boat. It was an order for tobacco on Mr. Palmer, of
Rochester, who was a dealer in that article. Among merchants, an
order to the wholesale dealer for merchandise is a common subject
of correspondence. And it may be doubted whether any other
subject can be named on which more letters are written and
forwarded in the mailTwo thirds of the half sheet which composed
the letter was covered with writing, from which an inference may
be drawn that something more than a mere order for goods was
requested by the writer. But an order for goods, folded and
directed as a letter, is clearly mailable mattand a conveyance

of it, as charged, is a violation of the I&%.

In brief, the Court holds that an order for goods is covered by the 1845 act because it is

"mailable matter" without deciding whether it is a "letter.” While Court observes that an

197 United States. v. Bromley, 53 U.S. (12 How.) 8B(9851).
198 United States. v. Bromley, 53 U.S. (12 How.) 88(9851).

199 United States. v. Bromley, 53 U.S. (12 How.) 88:9 (1851). The Court declared, "That the act Whic
prescribes the offence charged is a revenue laase tvould seem to be no doubt. . . . Revenue igttmne of a
state, and the revenue of the Post Office Depatirbeing raised by a tax on mailable matter constégehe mail,
and which is disbursed in the public service, inash a part of the income of the government asay®nollected
for duties on imports." In holding that the postainopoly law should benefit from a liberal, rathain a strict, rule
of construction, despite its penal nature, the €oapproach was inconsistent with holdingKimball and other
lower courts. The Court did not discuss these exackses nor the cases cited by them.

20 ynited States. v. Bromley, 53 U.S. (12 How.) 88,(9851). (emphasis added).
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order for goods is a "common subject of correspondence,” it then suggests thahifdes of a

half sheet of paper is covered with writing, "an inference may be drawsatimagthing more

than a mere order for goodsas requested by the writer.” The implication is that the Court was
reluctant to hold a mere order for goods, standing alone, to be a "letter." ThegSolues this
uncertainty by concluding, "But an order for goods, folded and directed as adettearly

mailable matter' Thus, the Court held that a mere order for goods is "mailable matter" and that
"something more" could render it a "letter." In later years, howeweyela for the Post Office

would citeBromleyas demonstrating that the Supreme Court’s had ruled that an order for goods

is a "letter" covered by the postal monopdhy.

4.6 Triumph of Cheap Postage

The 1845 act did not placate the public appetite for lower, simpler postage rates for
letters. The 1845 reduction in letter rates proved to be a financial success. By 1&if post
revenue, which dipped in the wake of the 1845 reduction in postage, had recovered and exceeded
expenses by 5 percent. Another reform that reduced expenses and boosted revenue was
prepayment of letter postage, which was introduced at an option in 1847 when Congress
authorized the Post Office to sell postage stafffiRrepayment of postage on letters did not

become compulsory until 1858

In 1851, Congress responded to intense public pressure and again cut letter pestage rat
substantially. The rate for a half-ounce letter was lowered to three cetriafsmission up to
3,000 miles on condition that postage was prepaid; the rate for non-prepaid lestéxewa
cents”®* This time, the primary author of the bill was the House of Representatives, which
supported the three-cent letter rate only after a long debate betweeassomgn from the
densely settled eastern states, who sought a two-cent rate, and congremsniiea more rural
southern and western states, who proposed a five-cent rate. By way of partial ctiopdois

the rural states, the 1851 act provided for free postal service for weekly newsspapsported

21 1t may be noted that the author of the opiniaistide John McLean, was a former Postmaster General
and would likely not have participated in the cander modern standards of ethics.

202 Act of Mar. 3, 1847, ch. 64, § 11, 6 Stat. 1881.20
203 Act of Mar. 3, 1855, ch. 173, § 1, 10 Stat. 6442.6
204 Act of Mar. 3, 1851, ch. 20, § 1, 9 Stat. 587,887
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within a single count¥® and statutory assurance that "no post-office now in existence shall be
discontinued, nor shall the mail service on any mail route . . . be discontinued or diminished, in

consequence of any diminution of the revenue that may result from this aéf® . . .

In this manner, between 1845 and 1851, Congress adopted a policy of a cheap, uniform
postage rates for domestic intercity letters, excepting those to otlioRacific states. Weight-
based, rather than sheet-based rates made possible the introduction of envetopatedty

development of a practical envelope-folding machine in £853.

The cheap postage movement was a revelation for the country. Congress and the people
suddenly realized that the Post Office could serve as a medium for the exchamgerdlpe
correspondence as well as a device for the dissemination of news. Famibersemd friends
spread across the continent could, for the first time, communicate with one otlyesredhs
inexpensively. In retrospect, it was clear that traditional postal policy,itsihigh letter rates,
had enforced a needless isolation on people. As the House committee explained in 1850 in
favoring reporting the bill that would reduce postage rates in 1851:

The former rates of postage in this country, prior to 1845,
operated as an embargo upon knowledge and tantl shut out
from a great portion of our people the benefits intended to be
conferred upon them by the establishment of the Post Office
Department. The committee propose . . . to bring truth;

intelligence, and useful knowledge to the door of every man in the
Union, the richest and the pooré%t.

At the same time, the rise of the private expresses as a viable altetadltie traditional
Post Office abruptly revealed the potential for private enterprise to oegamia scale to rival
the government if government failed to perform satisfactorily. Heretphora time when
virtually all private businesses were small and local, the need for govartomsipply large-
scale services was taken for granted. By the end of the 1840s, however, soresscoaigicould
imagine a day when private expresses would replace the government RestaDff

inconceivable prospect a decade earlier. A House committee report on chiege p@sned:

25 Act of Mar. 3, 1851, ch. 20, § 2, 9 Stat. 587, 588

2% Act of Mar. 3, 1851, ch. 20, § 7, 9 Stat. 587,.590

27 seeBenjamin,History of Envelope$-11.

28 R. Rep. No. 411, 31st Cong., 1st Sess. at 224ul1850).
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Unless the public mails of the country, in their speed, keep full
pace with the wants of the people, and the rapid transmission of
reading matter is constantly kept in view, they must, in time, on all
the important routes, be entirely superseded by private expresses
and individual enterprise, now often many days in advance of the
regular mail%®

Cheap postage was, in fact, the government’s primary defense against tleegxpvasses.

The triumph of cheap postage necessarily implied a significant reductios uisé of
high letter postage to subsidize the distribution of newspapers. After 1851, subsidies for
newspapers were seemingly funded, or substantially funded, from the public tréaseithes
three-cent rate for letters must have reduced their profit margin. Becepe Civil War years
of 1862 to 1866, when Post Office service was suspended in much of the South and the West,
from 1852 to 1879, the annual expenses of the Post Office exceeded revenues by an average of
27 percent, and the shortfall never amounted to less than 10 percent. On the other hand,
introduction of a uniform national rate for letters probably implied an increaseaeciass
subsidy—i.e., short distance letters may have subsidized long distance-attbmigh
proponents of the measure in 1851 argued that the cost per letter of long distancedtemspo
was insignificant’® The bottom line was that between 1845 and 1851, it appears that Congress
substantially limited the profits derived from letter mail and modified the tesehich these
profits were put. Subsidies for stagecoach services was reduced whereathgeavere

replaced by star route carriéfs.

The long Congressional debate about cheap postage casts doubt on simple ecgnomicall
oriented explanations about the purpose of the postal monopoly. Although Congressional
deliberations were often laced with detailed projections of postal costs and reemgess
never addressed the financial implications of specific monopoly provisiongio@rea
protection of a cross-subsidy between monopoly profits earned on some serviassasd |

29 H R. Rep. No. 731, 30th Cong., 1st Sess. (Junl@483).See generallyohn, "Private Enterprise/Public
Good."

#01n the congressional debates, proponents of tHermmrate argued that the cost of transportatiba o
letter over a long distance such as, for exampbstdh to St. Louis, was no more than one-tenthazfrd.Cong.
Globeg 31st Cong., 2d Sess. 240 (Jan. 14, 1851) (renadilids. Fowler).

#1The broad trends suggested in the text are no tharethat. Without detailed cost and revenue diata,
does not seem possible to be more specific. kés @ossible that the three-cent rate for lettiies 4851 was, for a
time, below what would today be called attributatists.
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sustained on other services do not appear as explicit or decisive issues in Con¢cedsdes
on the scope of the postal monopoly law. Indeed, accounts of the Post Office were wholly
inadequate to determine which services, if any, were priced below incremelotad) run
marginal cost, the economic criterion for a subsidy. As far as appear#hiedeyislative record,
governmental and political factors may have been as important as econonsgris$sing the

evolution of the postal monopoly |t

%2 Historian Richard John notes that practical pmditconsiderations may have played a role in slgapin
the postal monopoly: "The failure of postal deragjoih owed something to the role that postal patgerhad come
to play by the 1840s in campaign finance. For @ypworkers who rallied voters to the polls, pbstantracts and
jobs were a highly coveted reward. The ‘naked ttatbclared postal reformer Joshua Leavitt in 184&s that
Congress perpetuated the postal monopoly neitmghéobenefit of the people, nor by virtue of aoystitutional
authority, but to provide party leaders with patrge jobs for their supporters.” John, "Private Epise/Public
Good" 338.
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5 Local and International Postal Services, 1840s tb860s

Today, there is no monopoly over the intercity carriage of letters or othexbheanhatter. In
1974, the Postal Service gave away this portion of its monopoly by adopting (withouhappare
legal authority) regulations allowing private intercity carriage of ietidtimately tendered to the
Postal Service for local delivery. What is economically significant for dstaPService today is
a monopoly over the "last mile," i.e., the right to make local delivery of mail. Yad¢aethat

the Post Office should extend its services to include local mail evolved only slaveiy

intracity collection and delivery was regarded as a different typendgtedrom "postal service"
and originally left to private companies to develop. Likewise, there was nohthaiug
international postal services. In an age when postage was usually pagddolgltessee, the Post
Office had no incentive to collect letters for delivery to foreign recipigbutbound
international letters were given to the captains of outbound vessels or tisemges. All of this

began to change in the 1840s.

5.1 Beginnings of Local Postal Service

Since before the Revolutionary War, intercity letters were occasioraileced to
addressees in the environs of a post office by messengers informally appoirited by t
postmastef® The postal act of 1794 explicitly authorized this practtééocal "letter carriers”
were not employed by the Post Office but paid two cents per letter by the addreaddition to
the postage due, which the letter carrier collected for the postmaster. The 13184 acbvided
that a person could drop a letter at a post office for later collection by somesaiag in same
city. For each local "drop letter,” postmasters received one cent. Custiiapdétters and
delivery by letter carriers were not considered postal services, &g &b handled were not "in
the mail." Statutory provisions relating to letter carrier delivery ofgubketters and local drop

letters remained unchanged through the 18258act.

3 Rich, History of the Post Offic&04.
24 Act of May 8, 1794, ch. 23, § 28, 1 Stat. 354,.366
25 Act of Mar. 3, 1825, ch. 64, § 36, 4 Stat. 102-18.
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Given the high cost of delivery, most addressees preferred to go to the pestooffic
their letters. In major cities, merchants asked the postmaster btiststaivate letter boxes at
the post office so they could collect their mail without waiting in the public quespitbe
official discouragement of private boxes, in 1825 the New York City post offt®0@ private
boxes compared to six city delivery carriers. By 1850, the number of private boxesemaiwb ri
more than 3,000'° In 1825, the postmaster of New York unofficially agreed to collect the letters
of certain merchants from a designated store, saving them the troublengfttakietters to the
post office?*” The postal act of 1836 first sanctioned the use of letter carriers to colieantha

deliver local drop letters, albeit for an additional #&.

Notwithstanding these early steps by the Post Office toward locatseimntie local
postal services were pioneered not by the government but by private compaladspeainy
posts,” operating in New York City and other major cities. In the 1840s, penny posts aedgur
many of the service features that later became standard attribgi®geoiment postal service,
including: house delivery, street collection boxes, prepayment by adhesive, stpeqial
delivery, and local parcel post. At least 140 private local posts operated in the Uaiesf'5t
By June 1842, City Despatch Post was delivering 450 local letters per day ividdewity,
compared to the Post Office’s 250. In August 1842, Postmaster General Wicklidjiet hioel
City Despatch Post in New York City, hired its former owner as manager, andhicetite local
mail business under the name United States City Despatch Post. This expksteerfour and
a half years. In late 1846, United States City Despatch Post closed, dyggaarght down by
the doubling in drop letter rates decreed by the postal act of 1845 (to handicap inteaigy pr
expresses)>° After 1845, private penny posts flourished in New York, Boston, Philadelphia, and

other citieg??*

2% Harlow, Old Post Bag896-400.

27 Rich, History of the Post Offic&05.

18 Act of Jul. 2, 1836, ch. 270, § 41, 5 Stat. 8Q, 89

29 geePerry,Byways of Philatelyt; PattonPrivate Local Postsiii.

220 geenote , aboveSeeScheeleShort History of the Mail Servicg2. For each local letter U.S. City
Despatch was required to charge the two cent divgricharge plus a charge of up two cents foveslfito the
addressee, for total charge of up to four centdqued letter. Whether due to such considerationstloerwise, U.S.
City Despatch charged three cents per letter vitsilmain rival, Boyd’s, charged two cents. Patferiyate Local
Posts52-53, 118. On the Post Office purchase of Citggadch, see 1842ostmaster General Ann. Reph S. Doc.
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The Post Office’s first significant foray into local delivery was takethe wake of the
postage reduction act of 18%5%.The 1851 act halved the drop letter rate to one cent. A further
fee of one cent was charged for delivery of local or intercity letters; apartithe delivery
charge, set by the Postmaster General, was allowed to the lettarasa@nmissiof?® In
addition, section 10 of the act gave the Postmaster General authority to keStavlisenient
places of deposit" and to designate new "post routes” within cities:

Sec. 10. [l]t shall be in the power of the Postmaster-General, at
all post-offices where the postmasters are appointed . . . to
establish post routes within the cities or towns, to provide for
conveying letters to the post-office by establishing suitable and
convenient places of deposit, and by employing carriers to receive
and deposit them in the post-office; and at all such offices it shall

be in his power to cause letters to be delivered by suitable carriers,
to be appointed by him for that purpose % .

By 1859, the Post Office had established delivery systems in fourteen of &t [Etigs. That
year, the Post Office delivered over 11 million letters, newspapers, and parfitiatst
seems almost all were intercity items, for Postmaster Generahldsd# complained that, in
respect to local letters, "this correspondence is almost entirely in the biapidvate

expresses’®

5.2 U.S.v. Kochersperger and the Local Service Monlgp@860—61

In 1860 Postmaster General Holt moved aggressively to take over local postasservi

major cities. He first urged Congress to repeal the one-cent drop letjexllateng the Post

No. 1, 27th Cong., 2d Sess. 721, 727, 755-62 (1843)

2211 other major countries as well, local deliveey\éces were pioneered by private companies ang onl
later brought with the government’s monop@geSmith, Development of Rates of Postétytr-62 (United
Kingdom, Canada, France, Germany).

222 Act of Mar. 3, 1851, ch. 20, 9 Stat. 587.
223 Act of Mar. 3, 1851, ch. 20, § 1, 9 Stat. 587,588
224 pct of Mar. 3, 1851, ch. 20, § 10, 9 Stat. 5871.59

% 1859Postmaster General Ann. Rgph S. Exec. Doc. No. 2, 36th Cong., 1st Ses8518476 (1859)
(Report of the Officer of the Auditor of the Treagtor the Post Office Department).

226 1859Postmaster General Ann. Reph S. Exec. Doc. No. 2, 36th Cong., 1st Ses8513399 (1859).
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Office to reduce its charge for local delivery by about 50 percent. Congress Iprdi s’

On July 17, 1860, Holt declared, pursuant the postal act of 1851, that all streets, lanes, and
avenues within the city limits of Boston, New York, and Philadelphia were "post fadees.

then informed the private posts that the effect of this order was to extend to siitextyg the

1827 monopoly law against establishment of private foot posts and horse posts on "post roads."
In this manner, the Postmaster General declared a monopoly over local poatalisg¢he three
largest American cities and the elimination of the private companies that hadrpibtiee

service.

In Philadelphia, Blood’s Despatch resisted. Blood’s Despatch, started in 184#hevais
the earliest and most successful penny pg&talhen Blood declined to close in response to the
Postmaster General’s order, the government filed suitnited States v. Kocherspergfé?

Judge Cadwalader, writing for himself and Judge Grier, rejected the aldhe government.

The court’s long and scholarly opinion traced the development of postal service anddhe post
monopoly from earliest English precedents through eight decades of Amesicarhle court
found that postal law was conceived in terms of the traditional long distance "gen&fa pos
transportation service between "post offic€8.1h law, a "post office" or "mail station" referred
to the entire area served by an individual post office. A "local post" consistedeaticol and
delivery of postal items within the district served by a single post offizgsibly aided by
subordinate branch post officE8.As far as the local post was concerned, the court discerned
"no prohibition of the business of private letter carriers within such lifitsithe court rejected
the government’s contention that by allowing the Postmaster General toatesigost routes”
within a postal district, the 1851 act authorized the Postmaster General to éxgandpe of

the 1827 prohibition against establishment of private foot posts and horse posts along "post
roads.?3* Similarly, the court rejected the government’s contention that Blood Expréatevi

227 nct of Apr. 3, 1860, ch. 11, § 2, 12 Stat. 11.

228 perry,Byways of Philately.

22 United States v. Kochersperger, 26 F. Cas. 803.(Fa. 1860).

20 United States v. Kochersperger, 26 F. Cas. 80B(BMD. Pa. 1860)

%1 United States v. Kochersperger, 26 F. Cas. 80B(BM. Pa. 1860).

%2 United States v. Kochersperger, 26 F. Cas. 80B(BD. Pa. 1860).

23 United States v. Kochersperger, 26 F. Cas. 80B,121(E.D. Pa. 1860) (“The ‘post-routes,’ whictsthi
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the 1845 prohibition against establishment of a private express "from one city, towreror ot
place, to any other city, town, or place" because the language of the statuie caaext,
implied a delivery service operating between postal districts and not witmgla postal
district?®** In short, theKocherspergecourt held that local postal service was not within the

scope of the postal monopoly as it existed at that time.

For Postmaster General Holt, however, the public interest in governmental
monopolization of local delivery services was self-evident. In his annual fepd&60, Holt
implied that a postal monopoly over local services was justified by a need tofitsefpom
some postal services to subsidize losses in others, even though at the time lopegisgto

serve only the three most populous cities in the Nation:

No objection, on the score of policy or principle, can be
successfully urged against the suppression of the private expresses
occupied in the conveyance of letters and packets in our cities. The
growth of these cities, and the wants of our civilization, render the
ministrations of the postal service, in the delivery of letters and
packets at the residence of the citizen, as indispensable as they are
in the transportation and delivery of the mails at the various post
offices in the country districts. But the service can only be
maintained as a unit by clothing it with the rights and privileges of

a complete government monopoly in all the fields of its operation.
Some of the its branches are well known to be heavy burdens upon
the department; and they would be in supportably oppressive, were
it not for the relief afforded by other branches which are
remunerative, but which will continue to be so only so long as the
competition of private enterprise is effectually excluéféd.

tenth section of the act of 1851 authorizes thémpaster general to establish in the respective sowrtities are
thus local posts to and from interior subordinastiens of the cities or towns. The definition bé&in is thus
distinctly given in the act itself . . . . We thirtkerefore, the word post-routes is used in & 8pecial sense in
which it is not synonymous with post-roads, andl#tieer word is, consequently, misapplied in thetpwaster
general’s order").

23426 F. Cas. at 805. "Where ‘cities, towns, or offlaces’ are mentioned in the act, the word places
designates mail-stations which are neither cit@stowns. But no ‘places’ other than mail-stati@ns designated.
Points within the limits of a mail-station or pdgtiéstrict are not within the meaning of the wopldces,’ as used in
the act."ld. at 813.

235 1860Postmaster General Ann. Reph S. Exec. Doc. No. 1, 36th Cong., 2nd Sesg, 444-45 (1860).
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Postmaster General Holt appendedKbeherspergedecision to his report and called for

legislative actiorf>®

In early 1861, Congress, at the very brink of Civil War, reverselabbersperger
decision. In February 1861, the House of Representatives, elected to the 36th Congress i
November 1858, was sitting in a lame duck second session. In the preceding weeks,
representatives from South Carolina, Mississippi, Alabama, Georgia, andabeuisd resigned
as their states seceded from the United States. On February 10, Jeffanspa Ramer U.S.
Senator from Mississippi, was named president of the Confederate StatesrimiaAiitee
inauguration of President Abraham Lincoln, elected in November 1860, was stilll sexeka

in the future.

Amid these momentous events, on February 15, 1861, at the close of consideration of the

Post Office appropriations bill, the House adopted an obliquely worded rider offered b
Representative Schuyler Colfax of Indiana on behalf of the Post Officé waatared:

That the provisions of the third section of an act entitled "An act

amendatory of an act regulating the Post Office Department”

approved March 2, 1827, be, and same are hereby, applied to all

post routes which have been, or may hereafter be, established in

any town or city by the Postmaster General, by virtue of the tenth

section of the act entitled "An act to reduce and modify the rates of

postage in the United States, and for other purposes," approved
February 27, 185%%’

The gist of this amendment was to reversekibeherspergedecision by making the 1827 ban
on setting up horse posts and foot posts on "post roads" applicable to local "post-routes”
designated by the Postmaster General under the act of 1851. Since 1827 act referved only t
private carriage of "letters and packets," the monopoly over local postalesemas not as
extensive as the monopoly provisions adopted in the postal act of 1845. In explanation of this
amendment, Representative Colfax declared:

By the law of March 2, 1827, it is declared that "no person other

than the Postmaster General, or his authorized agent, shall set up
any foot or horse post for the conveyance of letters and packets

2%|d. at 444, 523-40.
%7 Cong. Globe36th Cong., 2d Sess. 938 (Feb. 15, 1861).
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upon any post road which is or may be established as such by law;
and that every person who shall offend, shall incur a penalty,” &c.
By the act of March 3, 1851, the Postmaster General is authorized
to establish post routes within all cities and towns where the
postmasters are appointed by the President and Senate. In
accordance with that law, the Postmaster General has declared the
streets and alleys in the various cities of the Union post routes.
This act of the Postmaster General has been resisted in
Philadelphia, but has been acquiesced in by the private letter
expresses in New York, Boston, and other citielse only

guestion is, whether the law of 1827 shall be carried out, and
authorize the Postmaster General to established those post routes,
and to prevent persons carrying letters over those routdsss
authorized by himso that the Government can have the letter-
carrying in these cities in their own hands, as they should.f4ve

Colfax’s rider to the postal appropriations bill was enacted into law withotefurt
discussion or amendmefit. The House approved the provision without comment or recorded
vote. On February 28, the Senate approved the Post Office appropriations bilbdifications
to other provisions. Despite extensive debate about monies due various mail conthactors
Senate did not discuss extension of the postal monopoly to local delivery séRidesgress
thus extended the postal monopoly to the collection and delivery of letters and pactatshdéy
most economically significant facet of the modern postal monopoly. Although the 1861 postal
appropriations act gave legislative backing to the Postmaster Geedalisdeclaring a
monopoly over local delivery services, it did not authorize the Post Office to provide local
delivery services comparable to those of the penny posts.

It was the important postal act of 1863 that initiated true local postal servibe Bpst
Office by authorizing "free" city delivery in major cities, i.e., delivaithout charge to the

addresse&* The postage rate for local letters was set at two cents. In addition, maibniae

28 Cong. Globe36th Cong., 2d Sess. 938. (Feb. 15, 1861).
29 Act of Mar. 2,1861, ch. 73, § 4, 12 Stat. 204,.205

2404 R. 971, 36th Cong., 2d Se€ong. Globe36th Cong., 2d Sess., reported from House comei91
(Feb. 1, 1861); discussed in House, 912-13 (Fel distussed and passed by House, 934-39 (Febrefsjred to
Senate committee, 986 (Feb. 18); reported by Sewatenittee, 1255 (Feb. 27); discussed and pass&ehgte,
1266-69, 1270-71, 1275-77, 1278-80 (Feb. 28); ®eaatended version received in House, 1322 (Marefgrred
to House committee, 1325 (Mar. 1); reported fronustocommittee, 1334, 1335 (Mar. 1); discussed asdqu by
House, 1415, 1416-18, 1421-22 (Mar. 2); receiveSanate, 1350 (Mar. 2); enrolled, 1356 (Mar. 2).

241 Act of Mar. 3, 1863, ch. 71, 12 Stat. 701.
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first time, divided into three "classes": letters, regular printed maibel miscellaneous matter.
The Postmaster General was authorized to establish branch post officetipodtiexes, and
delivery services "when, in his judgment, the public interest or convenienceqaserit.”

Letter carriers became salaried employees of the Post &ftibespite this plunge in the local
delivery services, however, the 1863 act retained the historic distinction betweantpos "in

the mail" and local postal itemd&® While postage rates for local letters were established by law,
delivery rates for local newspapers, periodicals, and circulars wereateddiy the local
postmaster and publishers. The postmaster was furthered authorized to dedivpatkages
"exceeding the maximum weight of mailable packag&s ocal postal service and intercity

postal service were still not conceived as a single service.

5.3 Search and Seizure Authority, 1852

Although the postal monopoly law had since 1792 obliged masters of incoming
international vessels to give all letters to the local postmaster, Pbstr@general N. K. Hall
complained in his annual report for 1851 that the law was widely evaded. He urgedssdongr

give the Post Office authority to search incoming vessels for lettdrseaze them if found.

It is well know that vessels from foreign ports continually bring

into this country large numbers of letters which are not delivered
into the post offices of the ports of arrival, as required by law. In
steamers running on the routes from New York and New Orleans
to San Francisco, including even the mail steamers under contract
with the United States, large numbers of letters are continually sent
by express companies, and the authority now vested in this
Department and its officers is insufficient to prevent it. The evil is
one of such magnitude, and bears so heavily upon the revenues of
the Department, that it is earnestly recommended that the laws
applicable to the subject be carefully revised. It is suggested that it
be made highly penal for express companies, their agents, or other
persons, to carry letters on these routes outside the mails, and that

242 pct of Mar. 3, 1863, ch. 71, § 11 (letter carsataries), § 12 (local delivery services), § 1%(ioh post
offices and receiving boxes), 88 19-20 (classanaif), 8§23 (local letter rate; no carrier’s fee @mlivery), 12 Stat.
701, 703-05.

23 For example, Act of Mar. 3, 1863, ch. 71, § 23St4t.701, 705, referred to "the rate of postagalbn
letters not transmitted through the mails of thététhStates, but delivered through the post-officés carriers,
commonly described as local or drop letters ™ . . .

244 At of Mar. 3, 1863, ch. 71, § 15, 12 Stat. 7(04.7
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it be made the special duty of all officers of the customs, and all
special agents of the Post Office Department, to examine on board
vessels, on their arrival, all packages which they shall have good
reason to believe contain letters, and to seize the same, under such
restrictions and with such directions for their subsequent disposal
as may be deemed expedient. The master or other officer in charge
of such vessels should also be required to make an affidavit before
such vessel shall be permitted to break bulk or make entry in any
port of the United States, that he has, to be the best of knowledge
and belief, delivered or caused to be delivered to the post office at
or nearest to such port, all bags, packages, or parcels containing
letters theat were on board such ship at the time of its arrival,
except such letters are exempted by {&w.

On July 6, 1852, the House Committee on Post Offices and Post Roads reported a bill,
H.R. 294, that closely followed the requests of the Postmaster G&fidraé long first section
of this bill both required the master of an incoming ship or vessel to take an oath tt&trall |
had been delivered to the post office and empowered special agents of the Posh &éficeht
incoming vessels and seize illegally carried letters. Subsequent seéatioiied other measures
to restrict private carriage of letters. Section 2 would have it a crim#hddirst time, for a
passenger on an incoming international vessels to carry letters (btvasacted). Section 3
barred a private express from carrying letters "between ports os plétbén the United States
and any port in any foreign country between which the mails of the United Setesred.?*’
Section 4 authorized the Postmaster General to summarily cancel the cofrdractmail
contractor found transporting a private express or person carrying letietienS® of H.R. 294

provided the grant of authority to manufacture stamped envelopes.

The House did not act on H.R. 294. In the Senate, in the closing days of the first session
of the 32d Congress, the Committee on Post Offices and Post Roads, attached the pobvisions
H.R. 294 to a House-passed post road bill. On the next-to-last day of the session, the Senate

approved the amended post road bill without commenting on the search and seizure provisions.

245 1851Postmaster General Ann. Reph Cong. GlobeApp., 32d Cong., 1st Sess. 22, 29 (1851).
248 Cong. Globe32d Cong., 1st Sess. 1664 (Jul. 6, 185&pH.R. 294, 32d Cong., 1st Sess.

247 Section 9 of the 1845 act only barred private esges from carriage within the United States!'frem
one city, town, or other place, to any other dibyyn, or place in the United States, between amh @and to which
cities, towns, or other places the United Stateisisieegularly transported . . . ." Act of Mar. B345, Ch. 43, 8§89, 5
Stat. 732, 735.
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The House rejected the Senate amendments, recording, by a vote of forty-thnegytsirj its
particular objection to amendment number 42, corresponding to the first section H.R. 294, the
Post Office's search and seizure authority. On the last day of the sesstuseaS¢nate

conference committee recommended disposition of the different positions of the twwechiam

but failed to make a recommendation on amendment number 42. Both chambers approved the
conference report, apparently without noticing the omisfbalthough overwhelmingly

rejected by the House and missing from the conference report, amendmestid2luded as
section 5 in the final post roads attlt provided as follows:

Sec. 5And be it further enacted hat no collector or other
officer of the customs, shall permit any ship or vessel, arriving
within any port or collection district of the United States, to make
entry or break bulk until all letters on board the same shall be
delivered into the post office at or nearest said port of place, nor
until the captain or commander of such ship or vessel shall have
signed and sworn to a declaration before such collector or officer
of the customs, in the form and to the effect following; that is to
say:

"l, A B, commander of the (state the name of the ship or
vessel) arriving from (state the place) and now lying in the port of
(state the name of the port,) do, as required by law, solemnly swear
(or affirm, as the case may be) that | have, to the best of my
knowledge or belief, delivered or cause to be delivered into the
post office at or nearest said port, every letter, and every bag,
parcel or package of letters that were on board the (state the name
of the ship or vessel) during her last voyage, and that | have so
delivered or caused to be delivered all such letters, bags, parcels,
and packages as were in my possession or under my power or
control.”

And the collector and every officer of the customs at every
port, without special instructions, and every special agent of the
Post Office Department, when instructed by the Postmaster-

%8 Cong. Globe32d Cong., 1st Sess., Senate committee rep@8 @ug. 20, 1852); discussed in Senate,
2329-31 (Aug. 25), discussed and passed in SE2@fé, (Aug. 26); House discusses and rejects Senate
amendments, 2477-80 (Aug. 30); conference repgtoaed by Senate, 2486 (Aug. 31), conference report
approved by House, 2490-91 (Aug. 33e alsdi.R. Journa) 32d Cong., 1st Sess., 1130 (amendment 42 rejected
Aug. 30), 1145 ((onference report approved witheterence to 42d amendment, Aug. 3.);Journal 32d Cong.,
1st Sess. 681-82 (conference report approved witlederence to amendment 42, Aug. 31).

249 Act of Aug. 31, 1852, ch. 113, 10 Stat. 121. Thrusk also expressly rejected, without vote,
amendment number 50, corresponding to section HORf294 (stamped envelope exception to the postal
monopoly). Amendment number 50, however, was eitplieinstated by the conference committee.
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General to make examinations and seizures, shall carefully search
every vessel for letters which may be on board, or have been
carried or transported contrary to law; and each and every of such
officers and agents, and every marshal of the United States and his
deputies, shall at all times have power to seize all letters, and
packages, and parcels, containing letters which shall have been
sent or conveyed contrary to law on board any ship or vessel, or on
or over any post route of the United States, and to convey such
letters to the nearest post office; or may, if the Postmaster General
and the Secretary of the Treasury shall so direct, detain the said
letters, or any part thereof, until two months after the trial and final
determination of all suits and proceedings which may at any time,
within six months after such seizure, be brought against any person
for sending, or carrying, or transporting any such letters contrary to
any provisions of any act of Congress; and one half of any
penalties that may be recovered for the illegal sending, carrying, or
transportation of any such letters shall be paid to the officers so
seizing, and the other half to the use of the Post Office

Department; and every package or parcel so seized, in which any
letter shall be concealed, shall be forfeited to the United States, and
the same proceedings may be had to enforce such forfeiture as are
authorized in respect to goods, wares, and merchandise forfeited
by reason of any violation of the revenue laws of the United States;
and all laws for the benefit and protection of officers of the

customs seizing goods, wares, or merchandise, for a violation of
any revenue law of the United States, shall apply to the officers
and agents making seizures by virtue of this¥ct.

Postmaster General Hall asked only for authority to search incomingatosral
vessels, almost all of section 5 deals with the control of letters imported on ssels vEst
there is an unqualified phrase in the middle of the third sentence which could permdex broa
construction. The third sentence could be parsed to read: "every special agenbst-D#iee
Department, when instructed by the Postmaster-General to make exansir@atil seizures, . . .
shall at all times have power to seize all letters, and packages, and pardelsjrg letters
which shall have been sent or conveyed contrary to lawn or over any post-route of the
United States

Read in this manner, section 5 authorizes postal inspectors (called "spentsl' at this time)
to seize unlawfully carried letteosy any domestic post routes., throughout United States.

#0Cong. Globe32d Cong., 1st Sess. 2478 (Aug. 30, 1852).
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While such a reading may appear questionable given the overall thrusiari Sethis is
the interpretation which has emerged from several reenactments. Section B8F2teet is the
source for four of the thirteen postal monopoly provisions found in current law: section 1699 of
Title 18 and sections 604 through 606 of Title?39The last three provisions provide general

search and seizure authority "on any postal route."

5.4 Stamped Envelope Exception, 1852—-1864

With introduction of weight-based rates in 1845, envelopes became feasible and popular.
In an amendment to the post roads act of 1852 (the same act that granted the deose¢ @t
and seizure authority), Congress authorized the Postmaster General to tedlle'seliter
envelopes . . . with one or more suitable postage-stamps . . . printed or impressed timetie®n." |
same section, Congress provided that letters enclosed in government stampsgzesroalld be
conveyed by private carriers: "letters when inclosed in such envelopes . . . neay,be s
conveyed, and delivered otherwise than by post or mail, notwithstanding any prohibitemt, the
under any existing law?® This provision did not authorize private carriage of letters in ordinary
envelopes with postage stamps affixed. The envelopes contemplated by the stattoebee

printed or impressed with stamps by the Post Office.

In 1864, the Senate proposed repeal of the stamped envelope exception to the postal
monopoly. The Senate measure was added during committee consideration of alHouse bi
relating to transportation of outbound international ftdiThe Senate was motivated by
allegations of abuse of the exception in California where private expregsesevere especially
active. The House objected to total repeal of the exception and demanded a confereace. Ther
was no other substantial point of disagreement between the chambers. Thexcerdenemittee
adopted a compromise which authorized the Postmaster General to suspend tiendrcept
stamped envelopes on selected routes. The conference committee’s compasregplained
by Congressman John Alley, a Republican from Massachusetts and chairmanmigsbe H

Committee on the Post Office and Post Roads, as follows:

118 U.S.C. § 1699 (2006); 39 U.S.C.8§ 604-06 (2006)
%2 Act of Aug. 31, 1852, ch. 113, §8, 10 Stat. 1241-42.
#3Cong. Globe38th Cong., 1st Sess. 1174 (Mar. 18, 1864).
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To the seventh amendment of the Senate the House disagreed,
and that was an addition to the House bill . . . [which] repeals the
law of 1852 so far as it authorized the conveyance of letters
otherwise than in the mails. By the law of 1845, all mail matter
was prohibited from being carried upon post routes by any one out
of the mails. In 1852 that law was amended so as to provide that
letters and other mail matter might be carried by express
companies or by individuals, provided the legal postage was
prepaid and the envelopes in which the mail was carried were
stamped. . . . In case of the repeal of that law, we should fall back
on the law of 1845. That was regarded as working a hardship, at
the time of the enactment of the law of 1852, upon the business
interests of the country, and the reasons alleged by Senate for its
repeal were, that upon the Pacific coast, in many instances, great
abuses had been practiced.

The conference committee agreed upon an amendment to that
provision of the Senate, and to it the unanimous consent of the
committee of both Houses was given. As proposed to be amended,

That leaves the matter entirely in the discretion of the
Postmaster General, and he may adopt the remedy so far as it may
seem necessary to promote the interest of the public sétVice.

The conference report was agreed. As enacted in the postal act of 1864, the provision

modifying the stamped envelope exception read:

Sec. 7And be it further enacted;hat the Postmaster-General
be, and he is hereby, authorized and empowered to suspend the
operation of so much of the eighth section of the act of the thirty-
first of August, eighteen hundred and fifty-two, as authorizes the
conveyance of letters otherwise than in the mails on any such mail
routes as in his opinion the public interest may redftre.

In this manner, Congress authorized the private carriage of letters enolosed i

government stamped envelopes and then, twelve years later, authorized thsteoSereeral

to suspend the exception on selected rotifeBhis suspension authority was codified in the

postal laws as subsection 601(b) of Titlé>3@nd played important role in the development of

1938.

%4 Cong. Globe38th Cong., 1st Sess, 1243 (1864) (emphasis &dded
25 Act of Mar. 25, 1864, ch. 40, § 7, 13 Stat. 36, 37

%% The exception for stamped envelopes was exterdedvielopes with postage paid by metered indicia in

5739 U.S.C. § 601(b) (2006).
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postal monopoly regulations by the Postal Service in 1974. The suspension authority was

repealed by the Postal Accountability and Enhancement Act of 2006.

5.5 Outbound International Mail Monopoly, 1865

Before 1845 American postal law addressed international postal services atiyited
manner. Delivery of inbound international mail was monopolized to the extent that tlee ofiast
an inbound international vessel was required to deliver "letters" to the postatdktefirst port
of call ®® Although masters of inbound vessels was so obliged, passengers were not, an
exception that became more important with the rise of private expresseditiora the
Postmaster General was authorized to "make arrangements with the parstmaasny foreign
country for the reciprocal receipt and delivery of letters and packets, thiweigbst-offices 2
Such arrangements related to the handling of mails once they arrived in an Amerigaot to

contracting for international transportation.

As befitted an arm of a global sea power, the British Post Office had apergtdarly
scheduled "packet ships" between New York and England since the mid-eighterenti?€°
After the end of the War of 1812, however, the British Post Office lost most of thisebsi$o
fast sailing ships operated by New York merchants, who were seeking to makéytae
major port of entry for international commerce. In 1840, the first practaratAtlantic
steamship line, the Cunard Line, was introduced by a British company, anccamerivate
express companies began their own successful international services byamsnitantic

steamerg®?

28 postage rates for foreign letters referred tosrakarged for the domestic delivery of letters inasmb
from international vessels and did not include argh for inbound international transportatiSeeAct of Feb. 20,
1792, ch. 7, 810, 1 Stat. 235, 239; Act of May B4, ch. 23, § 10, 1 Stat. 354, 359; Act of Marl 299, ch. 43, §
8, 1 Stat. 733, 734; Act of Apr. 30, 1810, ch. 842, 2 Stat. 592, 596; Act of Mar. 3, 1825, ch. 45, 4 Stat.
102, 106.

29 Act of Feb. 20, 1792, ch. 7, §26, 1 Stat. 234, Z3@Act of May 8, 1794, ch. 23, § 26, 1 Stat.359, 366;
Act of Mar. 2, 1799, ch. 43, § 25, 1 Stat.733, 7A€, of Apr. 30, 1810, ch. 37, § 32, 2 Stat. 59236Act of Mar. 3,
1825, ch. 64, § 34, 4 Stat. 102, 1$@e alsdRich, History of the Post Offic&04.

20 RobinsonCarrying British Mails Oversea43-50, 58; AlbionSquare-Riggers on Scheddl@.

%1 geeTaylor, Transportation Revolutiof16; StimsonHistory of the Express Busine$3; Harlow,0Old
Way Bills22-23).
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The Post Office did not begin outbound international postal service in earnedtauntil t
mid-1840s. In June 1844, Congress adopted a resolution authorizing the PostmastétdGenera
arrange for international transportation of letters to Canada and Europe anel pegp@ayment
of all fees for international lettef&? In his annual report for 1844, however, Postmaster General
Wickcliffe remarked that he still lacked specific authority to contracinfi@rnational
transportation:

Under existing laws, the Postmaster General is not authorized to
contract for transporting the mail on the high seas, or beyond the
limits of the United States. The necessity and unity of a regular
mail between this country and Cuba, and other foreign ports, must
be apparent to all; and such mail would have been put in operation
long since, if the power to do so had existed. | respectfully suggest

the power to contract for the transportation of mails to foreign
ports be authorized and the rates of postage fixed b§ffaw.

On March 3, 1845, Congress adopted an act establishing rates for outbound international
mail and authorizing the Post Office to contract for international transiportatAmerican
ships?®*In an extraordinary provision, international passengers, who had heretoforedescape
obligation under American postal monopoly laws, were required to respect eadesiing
arrangements included in a ship’s mail transportation contract:
Sec. 4And be it further enacted hat it shall not be lawful for

any person to carry or transport any letter, packet, newspaper, or

printed circular or price current, (except newspapers in use, and not

intended for circulation in the country to which such vessel may be

bound,)on board the vessels that may hereafter transport the
United States mail. . %°°

In 1864, Postmaster General William Dennison urged to Congress to go furthesmand st
private carriage of outbound international letters altogether to protect timeiesvef the Post
Office:

262 Resolution of Jun. 15, 1844, 5 Stat. 718.

263 1844Postmaster General Ann. Reph H.R. Doc. No. 2, 28th Cong., 2d Sess. 668, (A845). This
report also includes copies of preliminary arrangets with England and France negotiated pursuahgeto
resolution.ld. at 692-97.

%4 pct of Mar. 3, 1845, ch. 69, 5 Stat. 748. Thisiadlistinct from the act to reduce postage, linginking
privileges, and restrict private expresses adogptethe same day.

25 Act of Mar. 3, 1845, ch. 69, § 4, 5 Stat. 748, (d®phasis added).
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To protect the postal revenues from losses incident to the
unauthorized conveyance of letters by private ships or vessels
departing from the United States for foreign countries, |
recommend the passage of a law requiring, as a condition of
clearance, that the master or commander of any steamship or other
vessel departing for a foreign port or ports, shall make an oath that
he has not received on board his ship or vessel, and has not under
his care or within his control, any letters addressed to a foreign
country which have not been received directly from the post office
at the port of departure, except such as are directed to the
consignee of the ship or ves$¥.

In March 1865, on its final day, the 38th Congress granted the Post Office a monopoly on
outbound international mail in almost precisely the terms sought by Post@asteral:

Sec. 10And be it further enacted hat no steamship or other
vessel departing from the United States for a foreign port or ports,
shall be permitted to receive on board, or convey any letters or
letter packets originating in the United States, which have not been
regularly posted at, and received from, the post-office at the port of
departure; and it shall be the duty of the collector, or other officer
of the port empowered to grant clearance of vessels, to require as a
condition of clearance, from the master or commander of such
steamship or vessel, an oath or affirmation that he has not received
on board his ship or vessel, and has not under his care or control,
and will not receive or convey any letters or letter packets
addressed to a foreign country, except . . . [cargo letters and letters
in stamped envelope&y’

The only explanation of this provision in the congressional debate of this bill wagid§fere
Senator Jacob Collamer, chairman of the Senate Committee on Post OfficestaRddls and
a former Postmaster General, who suggested that it, section 12 in the billamsldexation,

was merely a technical provision to implement the preceding section:

The eleventh section relates to the carrying of mail by
steamships. The present law on that subject provides that if they
are American ships they may be allowed the inland and the sea
postage for this service, and if foreign ships the sea postage only.
There was doubt whether the Postmaster General was always
obliged to give them all that. . . . [I]n order to remove any doubt
about that this section eleven is putin . . ..

%6 1864Postmaster General Ann. Reph H.R. Exec. Doc. No. 1, 38th Cong., 2d Seg3, 789 (1864).
287 Act of Mar. 3, 1865, ch. 89, § 10, 13 Stat. 50%.5
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Section twelve only carries into effect section eleven by
compelling vessels to take the maltss a provision to compel
them when they take clearances to take the mails if so redffired.

In fact, section 12 did not merely carry into effect section 11; it grantec#ie€Ofice a
monopoly over outbound international "letters or letter packets." The presennhwvefrshis 1865

provision is found in section 602 of Title 39.

%8 Cong. Globe38th Cong., 2d Sess. 656 (Feb. 8, 1865) (emphédsied). Senator Collamer had served as
Postmaster General from March 8, 1849, to Julyl380.

2939 U.S.C. § 602 (2006).
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6 Postal Code of 1872 and Early Implementation

The current postal monopoly statutes were enacted in the postal code of 1872, except a handful
of relatively minor subsequent amendments and three new exceptions introduced bigAhe PA

in 2006. Since the 1872 act was first consolidation of the postal laws since 1825, itsipreparat
was a major task given the development of the national economy and vast changes umehe nat
of postal services. In the process of codification, the postal code of 1872 subgtaavisdd the
language of the postal monopoly statutes. The intent of Congress in adopting thesesresvisi

not well documented in the usual sources of committee reports and congressional debate. A
review of the long evolution of this act does, however, offer intimations of what whs like
intended.

6.1 POD Draft Postal Code of 1863

Beginning in the early 1850s, Postmasters General regularly urged Congessse@nd
codify the jumble of postal laws that had accumulated since postal code df 1B25861,
Postmaster General Montgomery Blair pleaded that a new postal code wealtlly"tacilitate
the performance of their duties by the numerous officers and agents attadtied to t
department®* In February 1863, Blair took the initiative and sent Congress a draft bill to
"revise and codify" the postal la& Blair declared that his draft bill was "for the most part but
a digest of the existing postal laws, the provisions of which would be but slightlieaftec the

modifications therein suggested™

In the Post Office's draft code, laws were organized in a logical sequeda®Ertain
revisions desired by the Post Office were introduced. For example, at thetbadl827

prohibition against establishment of private foot posts and horse posts over "post roads," ne

210 5ee1850Postmaster General Ann. Reph Cong. GlobeApp., 31st Cong., 2d Sess., at 15, 17 (1850);
1851Postmaster General Ann. Reph Cong. GlobeApp., 32d Cong., 1st Sess., at 22, 30 (1851).

271 1861Postmaster General Ann. Reph S. Exec. Doc. No. 1, 37th Cong., 2d Ses$54t 581 (1861).

272 post Office,The Post Office Department [1863ee bibliography for details. This draft code was
derived from and included citations to "the comiilia of the laws issued by the department in 18&8.¢tover

page.
2731863 Postmaster General Ann. Retit.(1863).
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language was added to clarify that the postal monopoly applied to "post roads"ansthgle
postal district, i.e., to local postal services:
Sec. 165. No person other than the Postmaster General or his
authorized agents shall set up any foot or horse post for the
conveyance of letters and packets upon any post road which is or
may be established as such by lawithin any postal district in

which the Postmaster General has or shall establish a delivery by
carriers as in this code providéd’

While it may be argued that the additional language was implied by thedameat of 1861,
discussed above, it represented a revision rather than a mere codification. Mdoceovercome
the distinction between "post roads" and local "post routes” drawn §ottferspergercourt,
section 83 of the draft code declared that local pngeswere postoads
All post routes separately described as such by act of Congress, all
railroads and railroad bridges, and all waters on which steamboats
regularly pass from port to port within the United States, shall be
considered, and are established, as post roads . . . .alalso,
streets, lanes, and alleys in any city or town where the Postmaster
General has established, or shall establish, a letter delivery by
carriers, shall be considered and held to be post raadsg the

period such carriers shall be employed therein, and subject to all
the provisions of law respecting post roat's.

The Post Office’s proposed code also added new language to the postal monopoly
provisions of the 1845 act. In both the proscription against private expresses (section 9 of the
1845 act) and the ban on carriage of postal items by private transportationsssucicas
stagecoaches, railroads, and other common carriers (section 10), the draft code pooposed t
prohibit carriage of "any letters, packets, or packages of letters, omaditier properly
transmittable in the United States mail, except newspapers, pamphlets,nesgazi
periodicalsand other matter classed in this code as miscellaneous mail tdft@he italicized
words were added by the drafters at the Post Office. No other changesaderenraither

214 post Office,The Post Office Department [1868] 76 (emphasis added). In section 83, the doafc
drew upon several statutory sources and statedc@kpivhat the 1861 act only implied: that the Boaster
General could extend the postal monopoly to "adlest, lanes, and alleys in any city or town whikeePostmaster
General has established, or shall establish, er lédlivery by carriers.” Id. at 47.

27> post Office,The Post Office Department [1868] 47 (section 83).
278 post Office,The Post Office Department [1868] 77 (section 166).

GEORGE MASON UNIVERSITY NOVEMBER 2008



POSTAL MONOPOLY LAWS 108

provision. In the draft code, the definition of "miscellaneous mail matidgfm synonymous
with "third class matter," was set out in the mail classification pravssi
Sec. 47. Mailable matter shall be divided into three classes,

namely: 1st, letters; 2d, regular printed matsek; miscellaneous
matter.

Sec. 48. The first class embraces all correspondence wholly or
partly in writing, except that mentioned in the third class; the
second class embraces all mailable matter exclusively in print, and
regularly issued at stated times, without addition by writing, mark,
or sign;the third class embraces all other matter which is or may
hereafter be by law declared mailable; embracing all pamphlets,
occasional publications, books, book manuscripts and proof-
sheets, whether corrected or not; maps, prints, engravings, blanks,
flexible patterns, samples, and sample cards; phonographic paper,
letter envelopes, postal envelopes, or wrappers, cards, paper, plain
or ornamental; photographic representations of different types;
seeds, cuttings, bulbs, roots, and scitis

Thus, in the draft code of 1863, the Post Office proposestiiccethe scope of the
monopoly established by sections 9 and 10 of the 1845 act by adding miscellaneous mail to the
list of exemptions. Why? There appears to be no extant document explainingttbéfiee's
thinking in this regard. In "explanatory notes" accompanying the draft codeQfios lawyers
state only that new provisions had been added "the necessity for which has been found by

experience" and that "other modifications of present laws are verbal or urantpdft

Beyond this cryptic note, plausible surmise is all that is possible. By 1863, ¢fgeafan
miscellaneous mailable matter had expanded considerably from 1845 to include not only
handbills and circulars but also items ranging from maps and photographs to seeds aad bulbs
this time, the volume of circulars was relatively small. Circulars aceduot about 12 percent
of postal items delivered in the cities where local postal services hags@blished, but they
were a negligible percentage in all but two, New York and Bdstagiven discounted rates for

21" post Office,The Post Office Department [18638. The mail classifications provisions were infgld in
the postal act of 1863. Act of Mar. 3, 1863, ch.§8 19, 20, 12 Stat. 701, 704-05 (emphasis ad&st}ions 19
and 20 of the 1863 act are identical to sectionar’48 of the draft code.

28 post Office,The Post Office Department [1863B.

2791863 Postmaster General Ann. Reft. Only in New York City did circulars constitugesignificant
fraction of postal items delivered (21 percent)Bbston, circulars constituted less than 2 peroéitems delivered.
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miscellaneous matter, the contribution of miscellaneous matter to commonrapecstis of the

Post Office was likely small. Then, too, other postal monopoly laws continued to reféo onl
"letters"” or "letters and packets," including section 19 of the 1825 act (staipes on post

roads), section 3 of the 1827 act (foot posts and horse posts), section 6 of the 1825 act (delivery
of letters on board domestic steamboats), and sections 17 of the 1825 act and 5 of the 1852 act
(delivery of inbound letters on board international ships). A simple, uniform, well understood
standard for the scope of the postal monopoly may have been considered desirableedRegfard|
motivation, these revisions in the text of the postal monopoly provisions proposed by the Post
Office in the draft postal code of 1863 appear significant because they nteeydregin of

changes in the postal monopoly provisions adopted in the postal code of 1872.

6.2 Postal Code of 1872

The postal act of 1872 codified the postal laws for the first time since 1825 asidedm
the basic postal law of the United States until 1¥8The first draft of the postal act of 1872
was produced by a special commission established to revise and codify all afutesgif the
United States. The Commissioners had been appointed by President Andrew Johnson under
terms of a 1866 la’?'After several delays, on January 26, 1869, Commissioners William
Johnston and Charles P. James reported to Congress that they had finished a hamrdioler sp
titles to demonstrate their approach. One of the specimen titles, presuntzhlgeef the
preliminary work done by the Post Office in 1863, was a new postal code, then "in the hands of
the public printer.” In a January 1869 progress report, the Commissioners desciibed the
approach to revisions and codification as an effort to strike a balance betedign tio the
existing statutes and a determination to render the statutes in straighdféemguage
intelligible to a person without legal training.
In the execution of the work the commissioners have found it
difficult to determine very precisely the boundaries of their

authority "to make alterations" of the original text of the statutes.
They are instructed to make such as shall reconcile its

20 Act of Jun. 8, 1872, ch. 335, 17 Stat. 283. Adairpd the text, the 1872 postal code was later
incorporated without significant change in the Red Statutes of 1874, so that after 1873 it watomegy to the
refer to the 1872 postal code by referring to theesponding section of the Revised Statutes.

21 Act of Jun. 27, 1866, ch. 140, 14 Stat. 74.
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contradictions, supply its omissions, and amend its imperfections;
but this instruction may be construed liberally or strictly. It
becomes necessary, therefore, to look beyond its terms for the
ground of a correct rule.

The very nature of the work seems to set limits which are
sufficiently strict. The commissioners are confined, on one hand, to
the material contained in the statute books, and are required, on the
other, to omit nothing which is neither obsolete nor redundant.
Every essential provision of the existing laws must be reproduced,
with such additions only by the commissioners as shall give to
these provisions their intended effect. It is manifest that this
necessity of itself sets a limit to condensation and brevity of form,
and that if symmetry does not characterize the statutory provisions
relating to a particular subject, when "brought together,” it cannot
be imparted in the process of revision.

The commissioners feel assured, however, that if, in addition to
these essential limitations, they are required, in handling the
material before, to construe somewhat strictly their authority to
"amend the imperfections of the original text," . . . the result will
not be so useful as it might be made by the exercise of freer
authority. The residuum of the existing statutes must, upon such a
method, be of much greater bulk than is desirable. The statute law
of the land, unlike the unwritten law, is directly consulted by the
unlearned as well as by the professional persons, and is apt to be
unintelligible to them unless it is stated with brevity and expressed
in language to which they are accustomed. And it is certain that the
same kind of language by means of which men understand each
other in their daily intercourse will perfectly express the legislative
will more frequently than is admitted by the practice of statute
writers. The mass of men who are concerned to know the statute
law have neither the training nor the time requisite for mastering
an artificial and peculiar style of statement. A people who are more
in the habit than any other of the world of reading their own laws,
and whose time is valuable in proportion to the rapidity and
enormous multiplicity of their transactions, is peculiarly entitled to
have the form of them adopted to their conveniéfice.

282 Revision of Statutes CommissidReport of the Commissioners to Revise the Stafitee United

StatesH.R. Misc. Doc. No. 40-31 (3d Sess. 1869), db2e of the three original commissioners resignealihg

the work to Johnston and James. In a first repodume 26, 1868, the Commissioners reported sulomie$

specimen titles for the laws relating to paterts,drmy, and public printing. S. Misc. Doc. No. At( 2d Sess.

1868).
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In their draft postal code, the Commissioners substantially rewrote thevoakoof
postal monopoly laws that had accumulated since 3®ostal monopoly provisions were
restated in fourteen sections which introduced significant changes from priSf @enerally,
the Commissioners’ revision of the postal monopoly statutes introduced two typesgeéshan
the substantive postal monopoly law. First, in the list of items defining the scope of the
prohibition, the Commissioners consistently substitigddrs and packet®r the broader
language appearing in postal monopoly provisions of the 1845 act. Thus, sections 234 through
237 of the draft code, derived from sections of 9 through 12 of the 1845 act, used the phrase
letters and packetis place of the expression "letters, packets, or packages of letters, or other
matter properly transmittable in the United States mail, except newspppsiphlets,
magazines and periodicaf®™In section 238, the draft code udetler and packein place of
"any letter, packet, newspaper, or printed circular or price current"tatingsthe 1845
provision prohibiting persons from carrying certain items on outbound internationdbwsgke
mail contracts. In sections 229 (steamboat letters), 240 (letters from inbogets),ex42
(search authority), 243 (seizure authority), and 245 (letters in stamped envelmpes), t
Commissioners’ draft followed the antecedent statutes and referred otdys'letvithout
reference to packets. In section 239, relating to vessels carrying outboundioretmaail, the

phrase "letters and letter packets” was changed to "letters akatgpac

The second general change introduced by the Commissioners was a blurring of the
distinction between domestic and international commerce. In section 234, prohibiting
establishment of a private express, the limiting phrase "in the United"Stateslropped, so that
the prohibition was extended to international fi&lilnternational restrictions were also
extended to domestic commerce. Section 238 forbade a person from carryingeamy [ecket
on board "any vessel" carrying the mail whereas its 1845 antecedergdeafely to vessels

carrying international mail. Sections 239, 240, and 241 of the draft code were all deaed f

283 Revision of Statutes Commissidfhe Statutes Relating to the Postal Sen@=e bibliography for
details.

284 But seeCraig and AlvisThe Postal Monopolyat 74-77, in which two Postal Service lawyersuarthat
the Commissioners intended not to change priordatthat their draft code introduced no changekerpostal
monopoly provisions. The Postal Service adopteddas position in theATCMU case in 1976.

285 Revision of Statutes CommissidFhe Statutes Relating to the Postal Serite2.

8¢ Revision of Statutes Commissiofhe Statutes Relating to the Postal Serite
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the long 1852 provision providing search and search procedures for thwarting priviatgeaair
letters on board vessels arriving from international waters. In the CommisSidragt, section
240 requires delivery of letters from any inbound vessel; section 240 authoriotesed "all
vessels"; and, most expansively, section 241 permits seizure to all letters foundrtaro

vessel or on any post routé”

In the Commissioners’ proposed code, section 234 became an all-purpose postal
monopoly provision. It read as follows,
Sec. 234. No person shall establish any private express for the
conveyance oletters or packetsor in any manner cause or
provide for the conveyance of the same by regular trips or at stated
periods,over any post-route which is or may be established by law
or from any city, town or place to any other city, town or place
[omitted: "in the United States"] to any other city, town or place
between which the mail is regularly carried, and every person so

offending, or aiding or assisting therein, shall for each offence,
forfeit and pay one hundred and fifty doll&?&.

According to the committee’s marginal notes, section 234 was derivedtireection 3 of the

1827 act and section 9 of the 1845 act. Section 3 of the 1827 act was the ban against setting up
horse posts and foot posts over "post roads" that, in 1861, was extended to include "post routes"
within a single city or tow’®® Section 9 of the 1845 act was the prohibition against

establishment of private express services between pairs of post officesthie United States if
regular service was already provided by the Post Office. By combiningdhgrovisions, the
prohibition became substantially more general. The prohibition against privateexpre

operations now applied to both intercity and intracity services, and it applied to opeoaions

all post routes regardless of whether served by the Post Sffielmreover, by omitting the

%87 Revision of Statutes Commissidfhe Statutes Relating to the Postal SerGige
88 Revision of Statutes CommissidFhe Statutes Relating to the Postal Serite
289 Act of Mar. 2, 1861, ch. 73, 12 Stat. 204.

29 gection 234 probably should have referred to "pustis” rather than "post routes" since section 210
declared "all letter-carrier routes establishedrig city or town for the collection and deliveryrakil matter by
carriers" to be posbads In the marginal notes, neither section 210 notise 234 cites the 1861 act as the source
for the postal monopoly over local collection amdivery. The source for section 210 is noted asittteof Jul. 27,
1854, ch. 109, 82, 10 Stat. 312, 313. While the41@5 did declare the prohibitions of the 1845tacpply to local
carrier routes established under "this act,” theapplied only to letter carrier routes in the stat California and
the territories of Oregon and Washington.
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limiting phrase "in the United States" found in section 9 of the 1845 act, the prohibition was
extended to international and well as domestic services. In short, this new praviiséahthe
intercity postal monopoly of 1845, the local postal monopoly of 1861, and international postal

monopoly of 1864.

In addition, the Commissioners retained the pre-1845 proscription against carevef/an
letter and packets by means of staged transportation services. In the Conersssiraft, this

provision was section 237 which read as follows:

Sec. 237. No stage-coach, railway-car, steamboat, or other
vehicle or vessel which regularly performs trips at stated periods
on any post route, or from any city, town, or place to any other
city, town, or place between which the mail is regularly carried,
shall carry, otherwise than in the mail, any letters or packets,
except such as relate to some part of the cargo of such steamboat
or other vessel, or to some article carried at the same time by the
same stage-coach, railway car, or other vehicle, except as provided
in section two hundred and forty-five (245) [stamped envelopes].
And for every such offence the owner of the stage-coach, railway
car, steamboat, or other vehicle or vessel shall forfeit and pay one
hundred dollars; and the driver, conductor, master, or other person
having charge thereof, and not at the time owner of the whole or
any part thereof, shall in like manner forfeit and pay for every such
offence fifty dollars?®*

Despite such significant departures from earlier acts, the Pos¢ Offitified to Congress
that the Commissioners’ draft code was an accurate codification of th€HawWPost Office’s
scrutiny of the Commissioners’ draft postal code began about October 29, 1869, when the
Postmaster General appointed a review committee. On March 30, 1870, the conufittied
a thirty-page report which attested to the essential correctness of the<samers’ work while
proposing certain corrections and revisions. The committee explained the prigaoipieg its
review:

[W]e desire to state the general principles by which we have been
guided. The critical accuracy of the code in stating the substance of
the existing law, and its general excellence in a literary point of
view, leave us nothing to do in that direction; and we have

confined ourselves to corrections and suggestions of a practical
nature, such as have occurred to us and to others whom we have

291 Revision of Statutes CommissidFhe Statutes Relating to the Postal Serbize
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consulted, in connection with the practical working of the postal
system in this country. Some provisions of the older statutes are
obsolete in practice; some are of no essential value under the
development of our national resources, since the fundamental laws
of 1825 and 1836 were passed; some would be, if rigidly carried
out, positive hindrances to the efficiency of the postal service; and,
in all such cases, we have been guided in our observations by the
practice of the department, as it has grown up during the last forty
years, to meet unexpected emergencies and changes which could
not be foreseeft?

Satisfied as to "the critical accuracy of the code in stating the sgbstéthe existing
law," the committee offered only one suggestion in regard to the postal monopolyonsivés
reduction in the penalty for carrying mail on board vessels with mail contrantdife hundred
dollars to fifty dollars*®® The Postmaster General sent the report of the committee to the House
of Representatives on April 13, 187.

The Commissioners’ draft code, together with corrections and revisions recondnbgnde
the Post Office, became the foundation for Congressional deliberations. Lessdhaeeks
after receiving the Post Office’s report, on April 25, 1870, Representative Johw&dmaf
lllinois (Republican), Chairman of the House Committee on Post Office and Post Roads
introduced H.R. 1860, a bill to revise and consolidate the postal laws. In H.R. 1860, the
Commissioners’ draft code was set out as the base text including the Camarssnarginal
notes giving legal sources. Revisions to the Commissioners’ draft were setaolalittons in
italics or deletions in bracket®®> The House committee endorsed nearly all revisions and
corrections proposed by the Postmaster General's committee. In additiomube ¢dmmittee
proposed ten new sections near the end of the bill (out of a total of 317 sections). These ten
provisions, declared Chairman Farnsworth, represented the only substantive change®ifrom

292 post Office Department, "Report of the Committgmpdinted by the Postmaster General to Examine
and Revise the Postal Code" 3-4 (1870).

231d. at 22.

294 etter from J. A. Creswell, Postmaster GeneraHaom. Alexander Ramsey, chairman, Senate
Committee on Post Offices and Post Roads (Apr1830), in National Archives RG 28, Entry 2 (copiddetters
sent by the Postmaster General to 1952).

2% H R. 1860, 41st Cong.. (2d Sess. 1870). Even ciiores to the Commissioners’ draft were italicized.
For example, section 58 of H.R. 1860 is set indizgd type and indicated as a change even thdugas, in
substance, an inadvertent omission from the Coniomisss draft.
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Table 5. Postal monopoly provisions in Commissiehéraft code of 1869

Summary of provision with additions to prior lawosim initalics

Sec | and deletions in brackets ([ ]) Marginal notes by Commissioners

229 Master of steamboat to deliver letters and @adland employees to delivef 3 Mar 1825 ch 64 8§ 6
letters] to post office 3 Mar 1845 ch 43 88 11, 13, 17

233 Postal employees may not carry letters or padantrary to law [contrary 1 Jul 1864 ch 197 § 12
to "this act" relating to misconduct by Post Offemmployeestontrary to
law

234 No private express to carry [mailable matteéhwexceptionsletters and 3 Mar 1827,ch 61 8 3
packetsbetween places [in the United States] regulanyeskby Post Officq 3 Mar 1845 ch 43 8§ 9
or over post routes

235 No vehicle or vessel to transport private esppeersons carrying [mailablel 3 Mar 1845 ch 43 8§ 9, 11, 17
matter with exceptiondgtters and packets

236 No person to send [mailable matter with exoesiiletters and packetsy 3 Mar 1845 ch 43 § 12, 17
private express

237 No regular vehicle or vessel to carry [mailabkger with exceptiondgtters 3 Mar 1845 ch 43 § 10, 17
and packetsexcept cargo letters

238 No person to carry any [letter, packet, newspawinted circular, price 3 Mar 1845ch 69 § 4
current]letter or packebn any [international] vessel carrying mail

239 No outbound international vessel to carryéglstior letter packets] amgtter 3 Mar 1865 ch 89 § 10
or packet

240 Inbound vessel arriving to deliver lettersiit fport to post office before 3 Mar 1825 ch 64 § 17
breaking bulk; oath prescribed 31 Aug 1852 ch 113 85

241 Customs and special postal agents may seafotbotind] vessels for 31 Aug 1852 ch 113 85
letters

242 Customs and special postal agents may setees|gfiound on inbound 31 Aug 1852 ch 113 8 5
vessels] which have been conveyed contrary to law

243 Disposition of seized packages and parcels[frtoound vessels] 31 Aug 1852ch 113 85
prescribed

244 Nothing in this act shall prohibit carriage{letters, packets, or packages, pr 3 Mar 1845 ch 43 § 11
other matter,]etters or packetsarried by private hands or special
messenger

245 Letters enclosed in stamped envelopes issu@b$tyOffice may be carried 31 Aug 1852 ch 113 § 8;

out of mail; Postmaster General may suspend exaepti

25 Mar 1864 ch 408 7

law.2%® The original bill contained printing errors, and it was reintroduced in codrémte as
H.R. 2295 on June 24, 1870,

2% Under questioning by another member, Farnsworttaded that the bill was "is a codification of
existing laws with some amendments, which are @i italics. . . . The only amendments substahtichanging
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The postal code lingered in Congress for two years. On December 13, 1870, the House
approved H.R. 2295. The Senate, however, did not complete consideration of the bill before
expiration of the 41st Congress. In the next Congress, Farnsworth reintroducedaheogesas
H.R. 1. The House sent H.R. 1 to the Senate on December 12, 1871. The Senate made numerous,
but minor, amendments, and differences were quickly resolved at the end of May 1872. In
debate, Congress focused primarily on issues such as salaries ofleites,cthe extent of the
free city delivery service, franking privileges, and the general Ev@bstage. On June 8, 1872,
President Ulysses Grant signed the new postal code intd3aw.

Except for renumbering, the postal monopoly provisions of the postal code of 1872 were
identical to those in the draft code proposed by the Commissioners in 1870. The prohibition

against establishment of a private express, section 234 in the Commissionerbedeahe

existing law are near the end of the biéng. Globe41st Cong., 3d Sess. 30 (Dec. 7, 18%@E alscCong.
Globe 42d Cong., 2d Sess. 15 (Dec. 5, 1871) (Farnswdttls simply a codification of the postal lawsith a few
corrections, additions, and amendments, not gdperbimportance, but necessary to make the letjigiaon this
subject clear and harmonious.").

297H R. 2295, 41st Cong. (2d Sess. 1870). On Jun&&4), Chairman Farnsworth "reported” H.R. 2295,
which was immediately read a first and second tame recommitted to the committee. H.R. 2295 is atmo
identical to H.R. 1860. The purpose of reintroduttivas apparently to obtain a "clean" bill thatreoted errors. In
H.R. 1860, the section of new provisions (8§ 288-2PH.R. 2295) ended abruptly in midsentence 9282H.R.
2295 also omitted editorial queries (e.g., 88 80#H.R. 1860). In H.R. 2295, changes from the @assioners’
draft code were indicated in the same manner bisRn 1860.

2% The course of Congressional deliberations appeahe Congressional Globas follows:

H.R. 1860, 41st Cong., 2d Ses<eng. Globge41st Cong. 2d Sess.: referred to House commRg&s
(Apr. 25, 1870).

H.R. 2295, 41st Cong., 2d Ses£eng. Globg41st Cong. 2d Sess.: reported and recommittétbirse,
4799 (Jun. 24, 1870).

H.R. 2295, 41st Cong., 3d Ses<eng. Globe41lst Cong. 3d Sess.: reported in House, 30 (DeB70);
discussed in House, 30-37 (Dec. 7), 41-47 (Decd@)ection, 64 (Dec. 12); discussed, 83-86 (D8f, fassed in
House, 86 (Dec. 13); received in Senate, 155 (D@).referred to Senate committee, 155 (Dec. Eported in
Senate, 509 (Jan. 16, 1871); assigned a day, 8h430); discussed in Senate, 957-62 (Feb. 4).

H.R. 1, 42d Cong., 1st SessGeng. Globe42d Cong. 1st Sess.: referred in House, 12 (Mak871).

H.R. 1, 42d Cong., 2d SessGeng. Globe42d Cong. 2d Sess.: reported in House, 15 (DeBEL);
called up, 31 (Dec. 6); read, 42 (Dec. 7); discdig$sédHouse, 71 (Dec. 12); passed in House, 71 (D&g.received
in Senate, 171 (Dec. 18, 1871); referred to Secmtamittee, 172 (Dec. 18); referred anew, 232 (26y, reported
in Senate, 380 (Jan 15, 1872); made special ®®d@8r(Feb. 13); discussed in Senate, 2640-53 (APr.pgassed
Senate with amendment, 3893 (May 27); confereesiafgul by Senate, 3893 (May 27); House notifie@2MMay
28, 1872); conferees appointed by House, 3932 @83ySenate notified, 3949 (May 28); conferencerem
House, 4091(May 31), and agreed by House, 4091 @4%ySenate notified, 4106 (May 31); conferengmre
discussed and agreed by Senate, 4105-6 (May 31leHwotified, 4104 (May 31); enrolled in House, A{Jun. 3);
enrolled in Senate, 4187 (Jun. 3); approved byigeas 4459 (Jun. 8,1872).
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section 228 of the final aét® The prohibition against carriage of letters by common carriers,
section 237 in the draft, became section 231 in the findP4&s proposed by the

Commissioners, the exception for stamped letters adopted in 1852 and the PoSierasialis
authority to suspend that exception adopted in 1864 were simplified and combined into a single
provision, section 239 of the a The Commissioners’ substantive revisions in the earlier

postal monopoly provisions were never commented upon in the Congressional debates.

The only change in the postal monopoly laws denominated as such by congressional
sponsors was a provision giving special postal agents, i.e., postal inspectorstyaotisearch
vehicles leaving a post office, a package having been in such vehicle, and any buildibg ase
common carrier for "mailable matter” transported contrary to law . Ifirtakversion of the

postal code of 1872, this provision became section 299 and read as follows:

Sec. 299. That the Postmaster-General of the United States
may empower, by a letter of authorization under his hand, to be
filed among the records of his department, any special agent or
other officer of the post-office establishmémimake searches for
mailable matter transported in violation of laand that the agent
or officer so authorized may open and search any car or vehicle
passing, or lately before having passed, from any place at which
there is a post-office of the United States to any other such place,
and any box, package, or packet, being, or lately before having
been, in such car or vehicle, and any store or house (other than a
dwelling-house) used or occupied by any common-carrier or
transportation company in which such box, package, or packet may
be contained, whenever said agent or officer has reason to believe
thatmailable mattertransported contrary to law, may therein be
found 3%

29 Act of June 8, 1872, ch. 335, § 228, 17 Stat. 383, This provision is substantively identicab&rtion
234 of the Commissioner’s draft.

300 Act of June 8, 1872, ch. 335, § 231, 17 Stat. 383, This provision is substantively identicab&rtion
237 of the Commissioner’s draft.

301 Act of Jun. 8, 1872, ch. 335, § 239, 17 Stat. 232.

302 Act of June 8, 1872, ch. 335, § 299, 17 Stat. 322, (emphasis added). In the original House thii
provision was H.R. 2295, 41st Cong. (2d Sess. 18&/295.
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The different origin of this provision, compared to the other fourteen postal monopoly
provisions, is evident from the fact that this is the only provision that refers tabheanatter"

rather than "letters and packets" or merely "letters." It was alsoetiofthout debaté”®

6.3 Revised Statutes of 1874

The postal code of 1872 was reenacted in the Revised Statutes enacted® i Ti8g 4.
Revised Statutes was a revision and codification of the entire body of U.S ssiaieffect on
December 1, 1873. It was the master work of which the Commissioners’ 1869 draft pdstal ¢
was an early specimen title. The Revised Statutes were positive laagimggbrior statutes,
which were repealed. A corrected edition was published in ¥8Bibsequent statutes were not
incorporated into the Revised Statutes so they became dated. Nonetheless, the H&7%F dubti
Revised Statutes continued to serve as the authoritative statement of thestutes, like
most of the postal statutes, which were infrequently amended after 1878. In 1926, thefHouse
Representatives began the United States Code, but this remained an unoffiicaton of
U.S. statutes unless and until Congress enacted a title of the code into positive lepeatetir
prior laws. Title 39, the postal laws, was not revised and enacted into a new, posiavequiest
until 1960.

In the Revised Statutes, the postal code of 1872 was divided between title 9, the Post
Office Department, and title 46, Postal Service. Postal monopoly provisionsniei@ed in the
latter title, reenacted with minor rewording. The all-purpose postal monppmhsion
prohibiting all types of private express operations became sectiof’388the Revised Statutes
and is now subsection 1696(a) of Title®8The prohibition against carriage of letters and

packets became section 3985 and is now section 1694 of Tit{é 18.

33 Cong. Globe41st Cong., 1st Sess. 85 (Dec. 13, 1870).
304 Act of Jun. 20, 1874, ch. 333, 18 Stat. 113.

395 Act of May 2, 1877, ch. 82, 19 Stat. 268.

3% Revised Statutes (1878) § 3982.

39718 U.S.C. § 1696(a) (2006).

3% 18 U.S.C. § 1694 (2006).
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In essence, except three statutory exceptions added by the PAEA in 2006, the postal

monopoly provisions of the Revised Statutes are the postal monopoly statutes of todaly, alte

only by minor amendments and stylistic rephrasing and reorganization introduced during

reenactments. Table 6 shows the progression of the postal monopoly provisions proposed by th

Commissioners in 1869 through the postal code of 1872 and the Revised Statutes. For

convenience, the corresponding provision in current law is indicated in the last column.

Table 6. Postal monopoly statutes: from Commiss®miaft of 1869 to current law

Commissio| Postal Revised

ners code Statutes

1869 1872 1878 Summary of provision Current law

229 223 3977 Master of steamboat to deliver letiarspackets to post 18 USC 1698
office

233 227 3981 Postal employees not to carry lettepmckets contrary to| 18 USC 1693
law

234 228 3982 No private express to carry lettetspamtkets between 18 USC 1696(a)
places regularly served by Post Office or over postes

235 229 3983 No vehicle or vessel to transporigeexpress persons 18 USC 1697
carrying letters and packets

236 230 3984 No person to send letters and pablgisivate express 18 USC 1696(b)

237 231 3985 No regular vehicle or vessel to clattgrs and packets, 18 USC 1694
except cargo letters

238 232 3986 No person to carry any letter or pagkeany vessel 18 USC 1695
carrying mail

239 233 3987 No outbound international vessel toyamy letter or 39 USC 602
packet

240 234 3988 Inbound vessel arriving to delivaelstat first port to pos{ 18 USC 1699
office before breaking bulk; oath prescribed

241 235 3989 Customs and special postal agentsezagh of vessels fqr 39 USC 604
letters

242 236 3990 Customs and special postal agentseizg letters which 39 USC 605
have been conveyed contrary to law

243 237 3991 Disposition of seized packages ancefsaprescribed 39 USC 606

244 238 3992 Nothing in this act shall prohibitrzage of letters or 18 USC 1696(c)
packets carried by private hands or special messeng

245 239 3993 Letters enclosed in stamped enveiepeed by Post Office 39 USC 601
may be carried out of mail; Postmaster General may
suspend exception

None 299 4026 Special postal agents may searchblestéaving a post 39 USC 603
office, packages therein, and facilities of a comroarrier
for mailable matter.
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6.4 Early Interpretations of the Postal Monopoly of T2

The postal code of 1872 gave the Post Office the status of an independent department of
government and authorized the Postmaster General to appoint an "assistarnytgéioenal for
the Post Office Department®® The Assistant Attorney General soon began to issue opinions on
the postal law governing departmental operations. These opinions constituiest the f
administrative determinations on the scope of the postal monopoly statutes by tBé&iPest°
The first three Assistant Attorneys General were Thomas A. Spenoed Alf Freeman, and
Edwin E. Bryant. Bryant served until March 20, 1889. Collectively, they issued twentgmgpini
which, according to their categorization scheme, dealt with the postal monopolgsst@heir
opinions were not addressed to the public and not published. They were internal government
documents addressed to officers of the Post Office and, in a few cases, to othengate

officials such as U.S. attorneys.

After 1872, just as before, it was the Attorney General who was the final arfoiter
government's position with respect to the postal laws when there was a public. diispasenot
until after the turn of the twentieth century that the Post Office Depargnaddally began to
ascribe more legal substance to its opinions. In 1905, the opinions of the AssistantyAttorne
General were first published. 1n 1914, the title "Assistant Attorney Generathaaged to
"Solicitor." A more general overview of the work of the office of Assisfdtdrney General/
Solicitor will be more convenient at that point in the story.

Little more than a year after enactment of the 1872 postal code, on August 1, 1873,
Assistant Attorney General T.A. Spence issued the first opinion on the scope of the postal
monopoly*!* Spence wrote to the First Assistant Postmaster General in response ta &y orde
the War Department declaring that "packages of official mail matteln, &s returns, etc.,

weighty or bulky in character, may be transmitted by express®'? Spence disagreed with the

309 Act of Jun. 8, 1872, ch. 335, §§ 1, 3, 17 StaB, 283-84.

310 Opinions of the Assistant Attorney General—thie titas changed to "Solicitor" in 1914—were
published in nine volumes from 1905 to 1952. Thedames usually appeared many years, sometimesateve
decades, after the opinions were issued. See lhiedyaphy for details. In this paper, all volunmeghis set are
cited as "Op. Sol. P.O.D."

3111 Op. Sol. P.O.D. 36 (1873) (No. 14).
%121 Op. Sol. P.0.D. 36, 37 (1873) (No. 14).
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War Department and held that the postal monopoly applied to a governmental depiartime

same manner as to a private citizen. He declared that, "It was the purpose of [§§ 228, 230, 231 of
the 1872 act] to prevent, by penal enactments, the transmission of mailabteofrtheefirst

class (all correspondence wholly or partly in writing) by express or ottiawful means 33

Spence went on to point out that the term "packet” was not equivalent to "package."
Since the mailable matter provision, section 134, limited the mails to "packagiesilrvg not
more than four pounds, packages exceeding four pounds were nonmailable and therefore outside
the monopoly. Spence interpreted this weight limit to apply only to the second and tlsrd clas
matter, not to first class letters:
The term package in [§ 134], and throughout the law, appears

to be used in a different sense and with a different intendment from
the term "packet" found in the section above referred to.

The latter is restricted to mailable matter of the first class; the
former is used throughout the law as applicable to mailable matter
of the second and third class. . . . [The weight limit of § 134] not
being applicable to mailable matter of the first class, all matter of
that class can be conveyed through the mails, without regard to its
weight, and all the inhibitions of the several sections of the Postal
Code prohibiting transmission by express . . . apply¥4 it.

This construction of the 1872 postal monopoly was promulgated in the next edition of the
Post Office’s standard legal manual, the periodically upd@bstial Laws and Regulations
While the 1873 edition of theostal Laws and Regulatiomspeated the formulation of the postal
monopoly found in the 1845 atf the next edition, issued in 1879, was revised by repeating the
1872 act’s statutory prohibition against the private carriage of "letterskefsaand noting,
"The term packet, as used in this and the following sections of law is restactedlable
matter of the first class. (Opin. No. 14, Ass't-Gen. P.O. Dept. — Spett€@his note was
repeated in the 1887 and 1893 editions as $tell.

3131 Op. Sol. P.O.D. 36, 38-39 (1873) (No. 14).
3141 Op. Sol. P.O.D. 36, 38-39 (1873) (No. 14).

315 1873Postal Laws and Regulatiogs339. ("The law, Section 228, imposes a fineX&@upon the
person who may establish an express for the trassoni of mailable matter out of the mails.”)

316 1879Postal Laws and Regulatios555.
317 1887Postal Laws and Regulatiogs706; 189Fostal Laws and Regulatio®s675. The regulations
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In the 1872 act, first class matter was defined as "all correspondenchy, avhpartly in
writing, except book-manuscripts and corrected proof-sheets passing betweea antl
publishers.**® The postal monopoly statute, however, only prohibited private carriage of "letters
and packets." Were there some types of written correspondence that wesceteub class
postage rates but not "letters or packets" within the scope of the monopoly? Folaposied,
the answer was closely related to legal issues arising contemporanadostynational postal

law.

The modern legal framework for international postal relations was developad thei
same period as the 1872 codification of the postal laws. The first genemaimmeal meeting of
postal officials was held in Paris in 1863 at the invitation of Postmaster Germrgjdvhery
Blair. The Paris conference resulted in agreement on general praiciplalateral postal
conventions™ When general principles embodied in multiple bilateral agreements proved
inadequate, postal officials from twenty-one countries met in Berne, Switdenal874 and
agreed on a multilateral convention forming the General Postal G#1ion1878, this
convention was refined, and the enlarged union, embracing thirty-one countries, wasdrena
the Universal Postal Unicii*

Concepts of international postal law influenced preparation of the postal act 1879

and interpretation of the postal laws generally. In the domestic mails, the 18@placed the

also contain a note stating that: "It will be olveel that theCongress has not yet, by statute, extended thepongno
of transportation to second, third, or fourth classatter although admitted to the mails." 18B@stal Laws and
Regulationsgs 705; 1893Fostal Laws and Regulatio8s674 (emphasis added). Similarly, in an 1882 repoithe
possibility of reducing the letter rate to two erthe House Committee on the Post Office and Roatls, after
discussing postage rates for different classesailf mbserved, "It must be obvious, therefore, thatburden of
maintaining the [Post Office Department] falls mosequally upon letters. Upon what principle ofiges this
should be so is not easy of comprehension. Follgwhe example of the oldest and best establisheergments in
the world, the founders of the Constitution deledab the government monopoly in the carriage tbéis, and the
wisdom of that action has gone unquestioned bypé&uple to this dayCompetition by private carriers is, however,
allowed for all the other classes of matter peredtto go in the mail$H.R. Rep. No. 1816, 47th Cong., 2d Sess. 8
(1882) (emphasis added).

318 Act of Jun. 8, 1872, ch. 335, §131, 17 Stat. 288,

319 See1863Postmaster General Ann. Reft10 (1863). On the origin of the Universal Pbeaion, see
generallyCodding,Universal Postal Uniori-42; ScheeleShort History of the Mail Servick1.

320 General Postal Union, Oct. 9, 1874, 19 Stat. 577.
321 Universal Postal Union, Jun. 1, 1878, 20 Stat. 734
322 pct of Mar. 3, 1879, ch. 180, §8§ 7-21, 20 Stab,3%68-60. The mail classification scheme estabtish
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three malil classes established in 1863 with four classes: first, writtégrns@cond, periodic
publications; third, miscellaneous printed matter; and fourth, merchafdlisghe international
post, the 1878 convention provided for an exchange of all types of letters, documents, and
samples, with discounted postage rates for postcards, printed matter, cahpagrers, and
samples of merchandise. Printed matter and commercial papers werétlaat endiscounted
international rates if they contained "any letter or manuscript note héneraharacter of an
actual and personal corresponderiéélh the 1879 act, the definition of "printed matter" was
derived from the 1878 Universal Postal Convention: "the reproduction upon paper, by any
process except that of handwriting, of any words, letters, characterssfiguimages, or any
combination thereof, not having the character of actual and personal correspofittertoe Rey
phraseactual and current correspondenceas an incorrect translation of the corresponding
international provisiori?® The 1879 act went on to declare that miscellaneous printed matter
bearing a handwritten inscription could qualify for third class postage rates domestic mail
only if the inscription "does not partake of the nature of personal correspondéecggine

words of qualification used in the international convention.

In late 1879, the Post Office issued a new set of postal regulations implemeatit&y 9
act. The regulations interpreted the phrase "does not partake of the natusmoélper
correspondence” by quoting the provisions of the 1878 convention that distinguished "printed
matter" and "commercial papers" from documents which "have the chashatgual and
personal correspondenc&’The effect was that business documents such as invoices and bills

by the 1879 act survived until the Postal Servesructured the classes in 1996.

323 The four classes of mail established in 1879 reeththe basic classification scheme for mail until
1996.SeePostal Rate Commission, docket MC95-1, OpinionRadommended Decision, 11-6 to 1I-16 (1996).

324 Universal Postal Convention, Jun. 1, 1878, aB),5{0 Stat. 75%ee id, art. 2, art. 5, det. reg. 16, det.
reg. 17, 20 Stat. 734, 735, 737-38, 759-61.

325 Act of Mar. 3, 1879, ch. 180, § 19, 20 Stat. 355).

3% The provenance of the phrase "current and personaspondence" cannot be doubted because, in
both the 1879 act and in the English translatiothefconvention (irstatutes at Largethe same incorrect
translation of the authoritative French text of @@nvention is duplicated. The French phrasiielle et
personnelleneans "current and personal” not "actual and pefso

327 1879Postal Laws and Regulatio§s232, which read, "Sec. 232. Personal correspamedeagatively
defined—The character of personal corresponderiegred to in the preceding section [§ 22 of 1879 eannot be
ascribed to the following, viz: 1st, To the signmatof the sender or to the designation of his narhkis profession,
of his rank, of the place of origin, and of theedaf dispatch. 2d. To a dedication or mark of respéered by the
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of lading could be posted at low third class rates instead of higher firstratas because such
documents not "have the character of actual and personal correspondence."nessbuailers,

the new regulation was most welcome.

Assistant Attorney General A.A. Freeman objected to this regulation. Hsteobtbat
the regulations erroneously allowed a domestic mailer to include in third chélssm
document that could be classified as a "printed matter” or "commerciakpapthe
international post. Freeman argued, in substance, that even if a document is notl'persona
correspondence," it is subject to first class postage under U.S. law wWvitadly or partly in

writing" and not explicitly exempted from first class postage.

| am not criticizing in this communication the correctness, in
the abstract, of this definition of the term "personal
correspondence.” It is taken substantially from the seventeenth
article of the Universal Postal Union. . . .

The fault of the present application of that definition, however,
lies in the fact that the statute under consideration does not allow
commercial papers, bills of invoice, bills of lading, invoices,
circulars, handbills, etc., or anything whatever, whether in the
nature of an actual and personal correspondence or otherwise, to be
written on the blank lines of third-class matter except a simple
manuscript dedication or inscription.

... If anything more were needed to show that this regulation,
particularly the fifth paragraph, is in direct violation of law it will
be seen by reading it in connection with the eighth section of the
act. That section declares that all matter wholly or partially in
writing shall belong to the first class. The regulation, however,
declares that papers of legal procedure, deeds of all kinds,
wayhills, bills of lading, invoices, and various documents of
insurance companies, circulars, handbills, etc., partially in writing,

sender. 3d. To the figures or signs merely intenidedark the passage of a text, in order to cehtion to them
[sic]. 4th. To the prices added upon the quotatmngrices current of exchange or markets, orlioek. 5th. To all
printed commercial papers filled out in writingchuas papers of legal procedures, deeds of alskimdybills or
bills of lading, invoices, and the various docursesttinsurance companies, circulars, handbills,&h. To
instructions or requests to postmasters to ndiéysender in case of the non-delivery of other fliaticlass matter,
so that he may send postage for its return.” Tiséffive items were substantially identical to Usrisal Postal
Convention, Jun. 1, 1878, det. regs. 16(1), 1AB3)Stat. 734, 759-61.

GEORGE MASON UNIVERSITY NOVEMBER 2008



PosTAL MONOPOLY LAWS 125

shall belong to the third clad€
Freeman’s exegesis was sound and his interpretation of the law prevailed. ThasRaost
General withdrew the popular regulation extending third class postage ratesmercoah

papers and printed matter completed in handwriting.

Controversy ensued. Apparently some businessmen shifted more business to private
carriers rather than pay first class rates for what used to be trushytthe Post Office at third
class rates. On June 15, 1881, Postmaster General T.L. James wrote to Attoeray\Gayne

MacVeagh asking for clarification of the scope of the postal monopoly over such ddasume

| have the honor to request that you inform me whether,
according to your construction of the law, it is a violation of
sections 3982 and 3985 of the Revised Statutes, for an express
company to carry for hire, regularly, in sealed or unsealed
envelopes, written matter which is by law subject to letter postage
when sent by mail, such as manuscript for publication, deeds,
transcripts of records, insurance policies, and other written or
partly written documents used by insurance and other companies in
the transaction of their business.

In other words, will you define the limits of the monopoly of
the Post Office Department in the carriage of first class matter, that
is, matter which is by law subject, when sent in the mail, to letter
postage, and also the exact meaning of the words "letter or packet"
as used in the sections of the Revised Statutes referred to.

Questions involving these points are constantly presented to
this Department for decision, and | greatly desire your decision
thereon®?*

On June 29, 1881, Attorney General MacVeagh replied that the postal monopoly did not
apply to the sorts of written commercial papers mentioned in the PostmastéealGdatter

even though such items were subject to "letter postage™ and thus firsneliss

In my opinion, it is no violation of R.S., Secs. 3982 and 3985,

3281 Op. Sol. P.O.D. 541, 547-49 (1880) (No. 226%efnan’s opinion was submitted two weeks after
another postal lawyer, A.H. Bissell, wrote the Rustter General offered a spirited defense of thelagon: "The
Department appealed to not only the highest sowttasable, but the highest sources imaginab&ctmvention
of Paris.” Bissell further notes, "this construatiaf the law adopted by the Department has beeorddly
commented upon by the press and received with éxeat by the public." 1 Op. Sol. P.O.D. 534, 5837 (Dec.
14, 1880) (No. 222).

329 _etter from T.L. James, Postmaster General, tdMtVeagh, Attorney General (Jun. 15, 1881), in
National Archives (POD), Entry 2.
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for an express company to transport the documents mentioned in
yours of 15th instant., viz., manuscript for publication, deeds,
transcripts of record, insurance policies, &c.

It is prohibited, and an offence, to carry "letters or packets."
What is a letter | can make no plainer than it is made by the idea
which common usage attaches to that term. From the connection in
which it is used, | have no doubt that "packets” means a package of

letters33°

The Post Office’s Assistant Attorneys General subsequently followe¥ ®&4agh’s ruling
that the postal monopoly embraced only that portion of first class matter which could be
considered "letters and packets" or "personal correspondence.” For exend@85, Assistant
Attorney General E.E. Bryant addressed the question of whether the postal mgmopitlited
private carriage of "certificates of tax sales legally executeditmg:" He concluded,

The Department does not insist that written papers, such as deeds,
contracts, evidence of title or of debt, tax certificates, mortgages or
legal papers such as pleadings, depositions, affidavits, or briefs

shall be transported from place to place in the mails and in no other
manner. When unaccompanied by any other matter in the nature of

personal correspondence they may be transmitted by private
express . . 3!

In 1885, Bryant held that "postal cards" were not within covered by the postal monopoly
provision relating to carriage of letters by steamb&at® 1889, Assistant Attorney General J.

M. Tyner informed a railroad that it could transport out of the mails "mere nettsrmrepared

330 etter from W. MacVeagh, Attorney General, to TJames, Postmaster General (Jun. 29, 1881), in
National Archives (POD), Entry 136, Box 1, Cas&#try 136 consists of case files and correspondesiaéing to
"railway mail service" cases, i.e., investigatiofisailroads for possible violation of the postadmopoly laws.

312 Op. Sol. P.O.D. 2 (1885) (No. 428). Similarly,1i898, in response to a question whether answered
letters were within the postal monopoly, postab@ty H. J. Barret advised: "[I]f ‘old letters' arlassed as
commercial papers in ascertaining rates of postafmeign mails, they should be allowed equal ibEyes with
commercial papers in our domestic mails . . . . d&nipts for publication, deeds, transcripts obre¢insurance
policies, etc., which are above denominated ‘conasrabpapers,'although designated first class métm@esented
for mailing, are not considered as matter in theagmission of which the Government claims a monop8l Op.

Sol. P.0O.D. 211, 213 (1898) (No. 1141).

332|1n 1885, Bryant considered whether "postal cavaste covered by RS § 3977, now 18 U.S.C. § 1698
(2006), which required the master of a steambodeliwer "letters and packets" to the postmaster port promptly
after docking in return for a payment of two ceues letter. Bryant declared, "a postal card isantetter or
packet,” and the postmaster is not authorized tkenpayment thereon. The ‘letters and packets’ redeto in said
section . . . are those in which at the time obpge of that section the full first-class rate etage was chargeable,
and not the classes of mail matter on which lestes were charged." 2 Op. Sol. P.O.D. 40 (1885) 4¥0).
Accord 2 Op. Sol. P.O.D. 453 (1887) (N0.686).
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by the correspondents of the press for the columns of their papers” and "such iplas scr
intended for publication, when not accompanied by any matter in the nature of personal

correspondence’®®

A number of Assistant Attorney General opinions issued prior to 1890 dealt with
statutory exceptions to the postal monopoly. The Assistant Attorney General halkztnaed
envelope exception applied only to government-stamped envelopes and did not permit private
carriage of letters in envelopes with postage stamps affftdthe cargo letter exception was
held to permit private carriage of merchandise and "a letter, bill, or other conatiomirelating
to that article alone®*®° inclusion of the terms of sale and commission may be tolerated as a
"slight abuse3*® The special messenger exception was held to permit a lady to send out
invitations or sealed cards by means of messenger company acting fookided "each

message is delivered for the particular occasion ofily."

On the other hand, it was held that a steamboat could not deliver letters out of the mails
to landings located along a river between post offices; the letters mustibd taa post office
and sent by post back to the landififdNor can a railroad carry intra-company letters between a
headquarters and a branch office for an unrelated another coffizamgven for a hotel that was

operated in a joint venture with the railro48.

333 etter from J.M. Tyner, Assistant Attorney GenetalJ.L. Bell, General Superintendent, Railway IMai
Service (Mar. 25, 1889), in National Archives (PQBitry 136, Case 9. This opinion was not inclustetthe set of
legal opinions published by the Assistant Attor@sneral in 1909. In 1896, Postmaster General Widfirmed
this position in a letter distributed to newspap#érews Correspondence Exempt: It May Be Carrie®Rbifroads
Under the New Postal OrdefNew York TimesAug. 21, 1896, p. 4.

3341 Op. Sol. P.O.D. 474 (1880) (No. 197); 2 Op. $aD.D. 397 (1886) (No. 645).

3352 Op. Sol. P.0O.D. 540 (1888) (No. 758kcord 2 Op. Sol. P.O.D. 700 (1889) (No. 862).
3361 Op. Sol. P.O.D. 432 (1879) (No. 173).

3372 Op. Sol. P.O.D. 484 (1887)( No. 712).

3381 Op. Sol. P.O.D. 511 (1880) (No. 212).

3392 Op. Sol. P.O.D. 333 (1886) (No. 606).

3402 Op. Sol. P.0.D. 415 (1887) (No. 660).

GEORGE MASON UNIVERSITY NOVEMBER 2008



PosTAL MONOPOLY LAWS 128

6.5 Prior-to-Posting Exception, 1879

In an early opinion, the Assistant Attorney General Freeman ruled that the postal
monopoly statutes did not allow establishment of a private "down-town letter"offibiew
York City. The office would collect letters with proper postage affixed laté in the business
day and then rush them by messenger to the railroad station just in time teegiv tPost
Office’s railway mail car before departure. On March 27, 1878, Assistannatt@eneral

Freeman held that this operation constituted an illegal private exXftess.

A year later, this ruling was substantially reversed by Congreaddigg a new
exception to the postal monopoly allowing private carriage of letters to theshpast office or
postal car. The exception was stated as proviso to the appropriations for tRe$tgtnt

Postmaster General and read as follows:

Provided, That nothing contained in section 3982 of the Revised
Statutes shall be construed as prohibiting any person from
receiving and delivering to the nearest post-office or postal car
mail-matter properly stamped. 342

This exception, the fifth of the six pre-PAEA exceptions to the postal monopoly, is now found in
the last sentence of subsection 1696(a) of Titl&18.

6.6 End of Private Penny Posts, 1883

In 1883, the Post Office invoked the revised postal monopoly law to eliminate the two
remaining private penny posts in New York: Boyd’s Dispatch and Husseyts*Pisits
defense, Boyd's recalled the argument used by Blood’s Dispatch in 1860 thaistitputes
were not covered by the postal monopoly. On June 4, 188kadkham v. Greshaff® the
court rejected this position, citing the extension of the postal monopoly to post routes in 1861

and the revised language in the postal code of 1872. Hussey’s Post, begun in 1854, specialized in

3411 Op. Sol. P.0O.D. 335 (1878) (No. 128).
342 pct of Mar. 3, 1879, ch. 180, § 1, 20 Stat. 355.
34318 U.S.C. § 1696(a) (2006).

344 SeePatton Private Local Post§2-58, 202-03. William Blackham and his wife botuBloyd’s Dispatch
from the Boyd family in 1860; Robert Easson becdémeeowner of Hussey’s in about 1857.

34> Blackham v. Gresham, 16 F. 609 (C.C.S.D.N.Y. 1883)
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distribution of notices, bills, circulars, and commercial documents among banks w@ahdes
companies. Hussey’s urged that its services were lawful because thayowvefiered "by
regular trips or at stated periods," an essential attribute of an illegatepexpress. On June 22,
1883, inUnited States v. Eassgff the court disagreed. The court found that Hussey's made
three daily collections of thousands of letters from stores and offices, swtiattérs in a
central office, and delivered the letters by messengers proceedingedoitay routes. From

twenty to forty messengers were kept in constant employment. The court held,

To constitute regularity it is not essential that the minute or hour of
the departures of the messengers should be always the same.
Provision for a delivery daily, once, twice, or thrice, as the case
may be, over the streets of the city, wherever wanted, is a

provision for a delivery by regular trips and at stated periods . . .
347

6.7 Post Office and Postal Monopoly in the 1880s

By the 1880s, a legal framework for a modern industrial post office had replagal a |
framework based on the premises and processes of a pre-industrial pesQGiféap letter
postage was introduced by the acts of 1845 and 1851. Collection and delivery serkgces we
enabled by the act of 1851 and, most importantly, by the free city delivery setwickiced by
the act of 1863. By 1890, the city delivery system included 9,006 carriers operatmg54
post offices®* The postal laws were revised and codified in 1872, for the first time since 1825.
The first multilateral agreement on international postal laws was adopi&d4. The modern
classification system of mail was added by the act of 1879. National and |laeatylskrvices
were substantially merged by the adoption of a uniform two-cent stamp foteatlity and local

first class letters in 1885, a rate that would last for five dec4dles.

34® United States v. Easson, 18 F. 590 (S.D.N.Y. 1883)
%7Easson18 F. at 592.
348 1890Postmaster General Ann. Rep85.

%49 Intercity postage rates were reduced in two st€ps.three-cent rate from 1863 rate was reducéado
cents for letters weighing up to one half ounc&883. Act of Mar. 3, 1883, ch. 92, 23 Stat. 453.4Fhe two-cent
rate was extended to letters weighing up to one®im 1885, matching the weight step for locaklett Act of Mar.
3, 1885, ch. 342, 23 Stat. 385, 387. The two-catibnal rate for letters lasted in 1932 (a one-santharge in the
nature of a war tax resulted in a three-cent staetveen 1917 and 1919). Sche&bort History of the Mail
Servicel05-06 (1970).
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During this period, the postal monopoly statutes were reshaped into what iga#gsent
their current form. In 1845, the traditional prohibition against establishing privateity relay
or "postal" services was extended to preclude intercity "private exgesstes as well. In
1861, postal monopoly provisions were extended to prohibit "penny posts," i.e., private intracity
collection and delivery services. In each case, Congressional action followedasssulc
prosecutions under prior law. In the 1860s, the postal monopoly over inbound international mail
was reinforced and its prohibitions extended to cover outbound international mail. ashevel
postal code of 1872 gathered these changes in the postal monopoly statutes into féeset of fi
statutory provisions. The postal code of 1872 was reenacted as part of the Reviged &tat

1874, a codification of the entire body of U.S. statutes.

The postal code of 1872 also had the effect of strengthening the postal monopoly statute
in several respects. Most significantly, Revised Statutes section 398a@n(s#8 of the 1872
code) of the new code combined several strands of prior postal monopoly laws to bectime an a
purpose postal monopoly provision. R.S. 3982 applied restrictions on intercity private express
to intracity messenger services and visa-versa, and restrictions on dapesditons were
applied to international commerce. Private carriage was prohibited on anyl Ypagtd' a term
which Congress had previously declared all to include waterways (1823) anbicabsa(1838)
in addition to pathways actually served by the Post Office. In 1883, the Post ©iffiocebpoly
over local intracity collection and delivery was secured by the judicial rd@duhe last private
penny posts. In 1884, Congress declared, "all public roads and highways while kept up and
maintained as such are hereby declared to be post réttérsthis manner, R.S. 3982 became a
general bar against private carriage of letters and packets on anyrpadligvater way, or

railroad in the United States.

In the postal code of 1872, the various phrases used to define the scope of the postal
monopoly in prior laws were replaced by a single standard phrase: "tttepackets.” In the
decade and half following enactment of the 1872, official interpretations of thpaostal
monopoly law by the Attorney General and the Post Office Department eefflact
understanding that the revised postal monopoly covered only "letters" since tipatdetin

350 Act of March 1, 1884, ch. 9, 23 Stat.3.
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this context was deemed to refer to a packet of letters. Thedtemwhile not clear in all

cases, was interpreted to include personal correspondence (or the idea that coageon us
attaches to the tertatter) but not to include certain types of commercial documents subject to
first class postage, i.e., documents which were "wholly or partly in writitg¢hwbut did not, in

the words of international postal agreements, "partake of the nature of pemoespondence.”
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7 Railroad Mail and the Monopoly, 1890s to 1910s

The initial impetus for a broader administrative interpretation of the postal mgreiptites
grew out of long running disputes with the railroads. Relations between the PostaDtfithe
railroads had been contentious since the 1840s when the earliest railroadsegtvpnivate
expresses. By the 1890s, the railroads were coalescing into great nasteraissgf roads with
interlocking directorates and cross stock ownership. Integrating a hostlt#rssompanies,
railroads represented a new order of organizational complexity. A typicalrichided not only
cars belonging to the company that owned the locomotive but also freight catedsr
express companies, freight cars owned by other railroads, and passenger ased bger
companies such as Pullman. A railroad company operated trains over not only itackstit
also over tracks belonging to other companies. Railroad operations were eitegigted with
other activities. Telegraph companies used railroad rights of way foritiesirdnd provided
services for both the railroad and general public, often using joint employedsaaimgd) £0sts
and profits. Hotels and restaurants built along railroad rights of way wegeat#d with—and

often funded by—the railroads and provided alternatives to dining and sleepingvizasset

Railroad operations thus generated a constant flow of documents between companies
with closely interrelated activities. The railroads were long acousd to transporting these
documents up and down their lines without going through the governmentthailshe mid-
1890s, the Post Office moved to bring this "railroad mail" within the postal monopoly.

#1geeChandler;The Visible Hand 71-87 See alsd_etter from C. Neilson, Second Postmaster Gengral,
J.L. Thomas, Assistant Attorney General (1896National Archives (POD), Entry 136, Case No. 2@®yxting a
detailed account of railroad mail viewed from tresPOffice’s perspective).

%21n 1 Op. Sol. P.0.D. 910 (1884) (No. 386), theigtssit Attorney General had held that a railroag ma
not carry over its own line or forward through centing lines any letters relating to the interclengcars.
Notwithstanding this opinion, the Post Office lamzfuiesced in the railroads’ carriage of letteid @ocuments
relating to their interrelated operatiosee3 Op. Sol. P.O.D. 140, 143 (1896) (Op. No. 11Tyfderstand that a
tacit agreement or permission exists by reasomstoen between the Post-Office Department and tlread
companies for the carrying by the railroad compswietheir own letters concerning their own busineger their
own lines.").
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7.1 Disputes over Railroad Mail

In a series of decisions, the Assistant Attorneys General for the Riost &fserted that a
railroad violated the monopoly if it transported its own letters to or from other co@spaor
transported another company’s letters in connection with operations jointlgedowith the
railroad, such as telegraph services or hotel and dining facffifi#e Post Office ruled that the
only letters a railroad could carry out of the mails were lettersnglti cargo transported on the
same railroad and letters enclosed in stamped envelopes. On July 2, 1896, PoSenasttr
William L. Wilson brought matters to a head. In Order No. 422, he declared, "I herdigyatiot
railroad officials and employees that [the postal monopoly law] will be rigidfgrced, and all
parties detected in their violation, whether officers of railway comparaaguctors on trains,

baggage masters, brakemen, or other employees, will be prosecuted for sticmvidfa

Order No. 422 provoked a tremendous reaction among the railroads. On July 29, the Post

Office asked Attorney General Judson Harmon to clarify the application pb#tal monopoly

to railroad mail. When Harmon asked for a precise statement of the issues toelssetidr

Second Assistant Postmaster General Charles NéiStre senior postal official in charge of
railroad contracts, responded on behalf of the Postmaster General. Neilsormagkitarhey

General to answer three questions:

1st. Is it proper that a railroad company should hand, free of
charge, first class mail to and from connecting lines?. . .

The second question is, What constitutes "company’s
business"? Is it the line business of freight lines, livestock
companies, hotel companies, though they may be owned by either

333 Op. Sol. P.O.D. 132 (1895) (No. 1107) (railroed permitted to carry letter on railroad businkesm
railroad official to outside party); 3 Op. Sol. PDD 140 (1896) (No. 1111) (“carrying by railroadgheeir own
letters concerning their own business over thein tiaes" held illegal).

342 Op. Sol. P.O.D. 877 (1890) (No. 956) (telegraphpp. Sol. P.O.D. 140 (1896) (No. 1111) (hotel).
35 postmaster General Order No. 422 (Jul. 2, 1896).

3% A sense of the intensity of the dispute betweerRtbst Office and the railroads emerges in a létien
Neilson to the Fourth Assistant Postmaster Genetadse division included the postal inspectors:II'Wiu kindly
instruct your Inspectors, quietly, to find out wigoing on, in connection with the Postmasterezais order
422, between the two branches of the PennsylvaaileoBd at Pittsburgh. . . . My impression is thgeatlemen
have an idea that they can continue that busingissalong. You have to get the data on them tp #tem." Letter
from C. Neilson, Second Assistant Postmaster GénerR.A. Maxwell, Fourth Assistant Postmaster & Jul.
27, 1896, in National Archives (POD), Entry 136 s€#o. 17.
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outsiders or by the same people that the railroad companies are
owned by? . ..

The third question is, What rights outside companies have
operating over certain lines. For instance, we will take the sleeping
car companies, even fast freight line companies, and other
organizations that have traffic rights, running rights, or joint
agreement as to percentage of earnings, etc., including certain
associations, which do the same thing? Have the sleeping car
companies a right to send mail by porters? Have express
companies a right to do the same thing, or agents? Have the freight
companies the right to send train mail or mail by trains without any
agents or porters to carry it whatever except as a means of

transit>>’

Attorney General Harmon answered on August 12, 1896. He concluded that the intent of

Congress was to prohibit private carriage of lethershird parties "Congress evidently had no

thought of interfering with the private methods of carriers on post routes for conatingi

directly with their own employees or with other persons. It was dealirygotil the public

business of carrying for others." Therefore, reasoned Harmon, a railegattanry letters

written and sent by the officers and agents of the railroad company whias@ard delivers

them, about its business, and these only. They may be letters to others of its afficagents,

to those of connecting lines, or to anyone else, so long as no other carrier intéiVenes

On August 20, Neilson, as Acting Postmaster General, replaced Order No. 422 with

Order No. 488. Order No. 488 incorporated Harmon'’s ruling on the right of a railroagytit€a

own mail and ordered the railroads to enclose other letters in stamped envelopeSoO4&&r

also relied on Attorney General McVeagh's 1881 opinion to elucidate the terms'atig

packets":

In order to answer numerous questions, collateral to the main
guestions answered by the Attorney General, which have been
submitted to the Department by interested parties, railroad and
express companies and others will be guided by the following
definitions and rules:

1. The prohibitions of Section 3968Gpraextend to "letters and

357 Letter from C. Neilson, Second Assistant Postma3ameral, to Judson Harmon, Attorney General
(Aug. 3, 1896), in National Archives (POD), Entr§6l Case No. 8. Neilson was responding to lettamfthe
Attorney General to the Postmaster General, dateguist 1, 1896.

%821 Op. Att'y Gen. 394, 398-99 (Aug. 12, 1896).
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packets” only. . . . Hence, not only railroads, but others may carry
outside the mails anything else, if unaccompanied by matter having
the character of personal correspondence. In an opinion given the
Postmaster General, June 29, 1881, Attorney General McVeagh,
speaking of the meaning of the words "letters" and "packets" as
used in Sections 3982 and 3985, R.S., said "What is a ‘letter,’ | can
make no plainer than it is made by the idea which common usage
attaches to it. From the connection in which it is used | have not
doubt that ‘packets’ means a package of letters," and these
definitions have been adhered to by this Department ever$ihce.

The Post Office’s new efforts to enforce the postal monopoly with respectoadail
mail posed a particular problem in the not infrequent situation in which a railroad imadnta
headquarters in a city that it did not serve directly. Previously, interveniraads carried
correspondence between another railroad’s headquarters and its fieldoogeaata business
courtesy. On October 7, 1896, in an opinion for Neilson, Assistant Attorney General John
Thomas addressed transmission of documents between the Lehigh Valley Rdiklépffices
and its headquarters in Philadelphia. Lehigh proposed sending a daily messengentlg@ar
employee hired for the purpose, over an intervening railroad’s line. The mess&sgto carry
only Lehigh Valley correspondence. Thomas held such an arrangement to be aprilegal

express because daily service constituted service "by regular’ffips.”

39 postmaster General Order No. 488 (Aug. 20, 1896).

303 Op. Sol. P.0.D. 146 (1896) (No. 1113). The désenay be found in National Archives (POD), Entry
136, Case No. 25. Specifically, Thomas ruled tbtéts could be carried by "agents of the companiesnnection
with their general duties as such” but not by "sgdeagents hired for that specific purpose apamfany other
business of their employers.” Id., 147. On Apr. 2897, Thomas held that an express company aritf@achcould
jointly hire a person to act as joint agent, ias.a baggageman and express agent, and such feasararry letters
free of postage pertaining wholly to the busindghi® express.” Letter from J.L. Thomas, Assistatbrney
General, to Second Assistant Postmaster General 28p1897), in National Archives (POD), Entry 18&se No.
42. This opinion was not included in the publisle@ihions of the Assistant Attorney General.
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Figure 2. Sample of "car tracer," 1897

Gy T. 1070. 71—5-1€-06.

Report Of ..o Cars: Delivered 1o Foreign Roads.
X Loaded. o S
- Empty.

CAR NO Z(" N DELIVERED TO

In late 1896, Second Assistant Postmaster General Neilson assumed primary
responsibility for application of the postal monopoly to railroad ffaik more subordinate role
for the Assistant Attorney General is suggested by the fact that Thomta®e® 1896 opinion
on the daily messenger of the Lehigh Valley railroad is the last publish@drmopy the

Assistant Attorney General on railroad mail for almost a det®ade.

361 | etter from J. L. Thomas, Assistant Attorney Gaheto C. Neilson, Second Assistant Postmaster
General (Dec. 29, 1896), in National Archives (POE)try 136, Case No. 27 ("l hand you herewith psypeferred
to me by the General Superintendent, Railway Mailvi8e, in accordance with our arrangement thatuditigs in
regard to train mail matter should, for the sakemformity, emanate from you alone.")

%2 Between Oct. 7, 1896 and May 16, 1904, when Amsisittorney General Russell Goodwin took
office, there are only four published Assistantofiiey General opinions on the postal monopoly: 3%&xh. P.O.D.
162 (1897) (following a 1872 Attorney General’'smiph that a private penny post does not violateptiwtal
monopoly if the Post Office has not established frity service); 3 Op. Sol. P.O.D. 211 (1898) (lb41)
(answered letters are "commercial papers" and ithinathe postal monopoly even though first classter); 3 Op.
Sol. P.O.D. 314 (1901) (No. 1187) (conveyance téifs by pneumatic tube, operating strictly in mesge to user’s
demand, is a private express operating at statéddsg 3 Op. Sol. P.O.D. 359 (1902) (No. 1204)dansion
voucher" is a "letter" because "it conveys . .ecéfic information in writing").
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In an informal but seminal opinion letter, written on January 7, 1897, Assistant Attorney
General Thomas advised Neilson on the definitioletérswithin the scope of the postal
monopoly?*®* Thomas’ opinion responded to a query from a railroad president who wrote
Neilson asking whether certain standard railroad documents could be modifisdds@move
them from the category of letters.” Three types of exhibits werehatiapresenting examples of

“car tracers," "junction reports," and “claims papers.” Car tracersiantign reports were
standard printed forms listing movements of railroad cars. They were cethpletriting but
unsigned and addressed impersonally to a position such as "car accountant” acaapecit
station. In the submitted samples, the railroad proposed striking out some ohtee faxt to

make the documents as impersonal as possible. A typical sample document is shgwreif.Fi

Thomas opined that, notwithstanding the proposed revisions, car tracers and junction
reports should be considered "letters.” He reasoned that to constitute a detteiment "must
be wholly or partly in writing and there must be a sender and an addressee." teaihasth
the absence of a sender’s name by noting "some person made out the reports anandaterts
person, whether known or unknown, must be held to be the sender." In regard to the impersonal
address by title and station, Thomas stated "this, in my opinion, is sufficigptigieto make
the inclosure a matter for personal attention of the person holding the position afczartaot
of the road at the point designated, and so far as he is concerned such inclosure has the
characteristics of a personal correspondence and is therefore a letsemrirhary, Thomas
concluded "the omission of the names of the senders and addressee in the reportgsand trace
does not change their substance and character.” In the same opinion, Thomas hédihthat “c
papers"—packages of documents relating to claims of loss or damage—were not to be
considered "letters." Claim papers consisted of accumulated correspoaddraimcuments sent
to various parties in the course of investigating a claim for lost freight or gagflaomas
opined that "a letter which has reached the party for whom it was intended and bdstserv

purpose ceases to be a letter thereafter.”

353 _etter from J. L. Thomas, Assistant Attorney Gaieio C. Neilson, Second Assistant Postmaster
General (Jan. 7, 1897), in National Archives (PCBj)try 136, Case No. 28. Thomas' letter was reprediin the
Post Office's pamphleQrders and Decisions Relative to Railroad Mail Matfsee next note). The subject of
Thomas' opinion letter was a letter from E.T.D. Myeresident, Richmond, Fredericksburg & Potomaitréad
Co., to C. Neilson, Dec. 31, 1896. Myers' lettedd aample documents submitted by Myers may alsouwedfin the
file for Case No. 28.
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One month later, on February 6, 1897, Neilson published a pantphdets and
Decisions relative to Railroad Mail Matter compiled by the Second Assistant Postmaste
General®®* In addition to Postmaster General Orders 422 and 488 and Attorney General
Harmon’s 1896 opinion on letters of the carrier, the pamphlet reproduced eight adtneistr
decisions on railroad mail, five by Neilson and three by Assistant Attornegré@erhomas. All
were written between September 11, 1896 and January 7, 1897. They were presented
chronologically except for Thomas’ car tracer opinion, which was presergedrfiomas’
October 1896 opinion on the daily messenger of the Lehigh Valley railroad wasyttapombn
that cites case authority or offers traditional legal reasoning and themnlgn subsequently
included in the published set of Assistant Attorney General’s opinions. Nonethelessrdor m
than a decade, theailroad Mail Matterpamphlet apparently served as the Post Office’s
standard treatise on the scope of the postal mondpoly.

In the end, the Post Office met with only limited success in its efforts tinegmstal
monopoly statutes to restrict railroad mail. Several key legal interpretatid not stand the test
of time. As noted, the Post Office’s argument that a railroad was not allowechsport its own
letters was rejected by Attorney General Harmon. On similar grounds)agh@ctober 1896
opinion on the daily messenger of the Lehigh Valley railroad reversed in 1915 biaAtsi
Attorney General Lamar; in essence, Lamar concluded that an emplayesdways transport
the letters of his employé&?® The question of whether a railroad may carry letters of a joint
venture partner to the Supreme CourtUhited States v. Erie Railroad G8” the Court held
that a railroad may carry out of the malil letters sent from a telegugeinistendent to a

telegraph agent where the railroad and the telegraph jointly operated thapielsgrvice. Thus,

%4 0rders and Decisions relative to Railroad Mail Matcompiled by the Second Assistant Postmaster
General(Feb. 6, 1897). Two of the rulings are signed hly.&tone as Acting Second Postmaster General. One
rulings, asserting application of the postal mongpo correspondence of eating houses operatedday Harvey in
joint venture with a railroad, was authored by Nl even though unsigneseeNational Archives (POD), Entry
136, Case No. 33.

355 The 1897 pampbhlet on railroad mail was cited bgigtant Attorneys General as authority for opinions
on the scope of the postal monopoly as late as.138d, e.g 4 Op. Sol. P.O.D. 604 (1907) (No. 1532); 5 Op. S
P.O.D. 163 (1909); 5 Op. Sol. P.0.D. 193 (19096 Sol. P.O.D. 402 (1911).

366 Op. Sol. P.O.D. 293 (1915) (public utility magularly deliver invoices by its employees to
customers).

%7 United States v. Erie Railroad Co., 235 U.S. Sl®RIE).
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the railroads were ultimately allowed to transport a large portion ofdagiimail” outside the

mails.

Nonetheless, the broad approach to the definition of "letter" adopRailmad Mail
Matter was applied to additional types of documents. In 1901, the Second Assistant Postmaster
General citedRailroad Mail Matter and specifically Thomas’ junction car opinion, in advising a
railroad attorney that "tissue copies"” (later called "carbon copiesVyills were "letters®
In 1902, an attorney in the office of the Assistant Attorney General heldpiradidn vouchers”
were "letters" because "[iJt seems to be settled that the ordirciptieor receipted bill,
acknowledging the payment of money, when sent by the payee to the party makiagniest,
is a ‘letter,’ for the reason that it conveys to the latter specific irom in writing.®® In 1905,
"bills, statements, and notes" were held to be "letf8f4ri 1910, postal cards bearing market

quotations were held to be "lettef™

On other occasions, however, the Assistant Attorney General appeared to amploy
narrower definition of "letter" in interpreting the postal monopoly statutesnbtance, in 1909,
a U.S. attorney asked the Assistant Attorney General whether a manufaacbonjpeny could
forward by private express letters mailed to one branch of the company that Istieeibeen

mailed to another branch. Assistant Attorney General Russell Goodwin replied:

As to what is a "letter," it has never, so far as | have been able to
learn, been defined other than the common, ordinary acceptation of
the term. As to whether reports, invoices, etc., would constitute
"letters” within the meaning of the statute, it would seem to me
depends somewhat upon the circumstances of each case. If they
partake of the nature of personal correspondence, the conveying of
written information from one to another, I am inclined to think that

3% | etter from the Second Assistant Postmaster GetwedaD.B. DeBox, Assistant General Counsel,
Nashville, Chattanooga & St. Louis Ry. (Jul. 1301p in National Archives (POD), Entry 136, Case Bb. In
1896, Neilson apparently ruled "tissue’ copiesdmaither by impression or manifolding of waybdisother
business papers wholly or partly in writing (whielnm comprehends type writing) are subject, wheiethato
postage of the letter rate, but unless they haweliaracteristics of a personal correspondenceateegot letters
and hence may be carried out of the mails." Natiénehives (POD), Entry 136, Case No. 26%. Theifigludes a
draft of this letter in Neilson’s distinctive handting, written in response to an Oct. 2, 1896 ingérom a railroad,
and an indication that the answering letter was @en 9, 1896. No copy of the final letter hasréaind.

393 Op. Sol. P.0O.D. 359 (Jan. 9, 1902) (No. 1204).
37 Opinion of Aug. 9, 1905ited in5 Op. Sol. P.O.D. 386 (1910) (unpublished andmand).
3715 Op. Sol. P.0.D. 386 (1910).
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they should be construed as coming within the definition of
"letters.” However, this question is not free from doubt, and as the
guestion is still an open one, so far as | am advised, | should be

glad to see it raised in this case 3.

Other opinions indicate or imply that "the monopoly established by the governntent as

carrying mail applies only to first class mattdf>"

7.2 Corruption in the Office of the Assistant Attornegeneral

In late 1903, it transpired that high officials of the Post Office Departheehbeen
engaged in widespread corruption since at least 1897. Guilty parties includstdmssttorney
General James N. Tyner and his nephew and assistant, Harrison J. Barrettaasive general
superintendent of the free-delivery system, the general superintendentiessaléormer First
Assistant Postmaster General, and several others. An historian of the pesoadhzaized

their activities as follows:

These men and others operated principally in the fraudulent
purchase of postal supplies, in the illegal appointment of political
favorites, and in the sale of promotions. In collusion with
contractors, they purchased quantities of unnecessary, expensive,
and faulty equipment, at times wantonly destroying supplies in
order to purchase replacements. They blackmailed contractors and
took bribes from them. They arbitrarily increased rental of post
office quarters, often at the suggestion of Congressmen. They
conspired with proprietors of swindling, get-rich-quick schemes
for the uninterrupted use of the mails. Unnecessary clerks were
loaded upon reluctant postmasters as a favor to prominent
politicians. Promotions went by favor and at times for motiéy.

3725 Op. Sol. P.O.D. 193, 194 (1909).

373 Letter from W.A. Milliken, Acting Assistant Attory General, to W.S. Shallenberger, Second Assistant
Postmaster General (May 15, 1897), in National Aeh (POD), Entry 136, Case No. 47 ("baggage chigecks
envelopes are not first class matter and they mgyrbperly carried by the railroads outside thelsnaithout
payment of postage"pee alspletter from Second Assistant Postmaster Genendl.WW. Dudely, Central R.R. Co.
of N.J. (Sep. 8, 1896), in National Archives (POBtry 136, Case No. 17 (printed "weather cardsy breacarried
outside of the mails); letter from Second AssisRostmaster General to C.P. Biles, Cincinnati, Kixleans &

Texas Pacific Railway Company (May 15, 1901), iriiblzal Archives (POD), Entry 136, Case No. 60 (phlefs
by state railroad commission giving reports ofatsrk may be carried out the mails).

374 \White, The Republican Er@72-73.See generallfi.R. Doc. No. 383, 58th Cong., 2d Sess. (Jan. 11,
1904).
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It is impossible to connect specific interpretations of the postal monopoly staitlie
this corruption. Nonetheless, given the seriousness of these offenses, it appearatpirase
caution in evaluating legal interpretations by the office of the Assistémtngy General during
this period.

7.3 Criminal Code of 1909 and the Letters-of-the-CariException

In 1909, the Congress consolidated the penal laws of the United States into the first
criminal code®”® Work began on this code in 1897, when Congress established a commission to
revise and codify the criminal and penal laws of the United St&t#51899, the Commission
recommended inclusion of penal postal monopoly provisions in the projected crimindf{‘code.
The House Committee on Post Office and Post Roads declared that the Commisdraft i
the penal postal monopoly provisions made "no changes of consequence.” In a lateofréhae
entire draft code, the Special Joint Committee on Revision indicated an intentioket@mha
minor stylistic changes in postal monopoly statutes except for revision ofyppralisions to
be consistent with the code as a whdfeNine postal monopoly provisions of the Revised
Statutes were considered penal in nature and reenacted as part of the 1909 ardiminal ¢
1948, the penal provisions of the postal monopoly were again reenacted in a second criminal
code, which enacted the current title 18, United States Code, as positit/é $me. Table 9.

Reenactment of these postal monopoly provisions in the criminal code moderately
increased penalties associated with violation of the postal monopoly. The pgssilmhie
month's imprisonment was added as an additional penalty for carriage ofdatteyard any

vessel. The main postal monopoly statute, R.S. 3982, was reenacted as section 181, and the

375 Act of Mar. 4, 1909, ch. 321, 35 Stat. 1088.

37 Act of Jun. 4, 1897, ch. 2, 30 Stat. 11, 58.

3"H.R. Doc. No. 55-256 (3d Sess. 1899).

38 H.R. Rep. No. 56-551, at 2 (1st Sess. 1900); Bt.Re. 60-10, Part 1, at 20-21, 196-203 (1st 1908)

379 Act of Jun. 25, 1948, ch. 654, 62 Stat. 683. T9¥8Ireenactment introduced minor rewording and
rearrangement but no substantive changes in thialpoenopoly statutes. In addition to these twoas¢ments, the
criminal provisions of the postal monopoly statutase been amended in minor respects since 19€€e th
amendments are described in appropriate sectidowbe
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Table 9. Criminal postal monopoly statutes: fronviBed Statutes to current law

Revised Statutes Criminal Code Criminal Code 1948
1874 1909 (current Title 18)
3977 200 1698
3981 180 1693
3982 181 1696(a)
3983 182 1697
3984 183 1696(b)
3985 184 1694
3986 185 1695
3988 204 1699
3992 186 1696(c)

penalty for violation was increased from $150 with no imprisonment to $500 and/or six months’

imprisonment. As revised, this provision read:

Sec. 181. Whoever shall establish any private express for the
conveyance of letters or packets, or in any manner cause or provide
for the conveyance of the same by regular trips or at stated periods
over any post route which is or may be established by law, or from
any city, town, or place, to any other city, town, or place, between
which the mail is regularly carried, or whoever shall aid or assist
therein shall be fined not more than five hundred dollars, or
imprisoned not more than six months, or b&tovided That
nothing contained in this section shall be construed as prohibiting
any person from receiving and delivering to the nearest post-office,
postal car, or other authorized depository for mail matter, any mail
matter properly stampe®

The 1909 criminal code also created a new statutory exception from the postal monopol
for letters of the carrier. This was the sixth and last of the tradititatatsry exceptions to the
postal monopoly. The new letters-of-the-carrier exception was intended to teadify
interpretation of the postal monopoly statutes announced by Attorney GeneralrHarm
1896°%* This result was accomplished by adding the phrase "to the current busirtess of t
carrier" to section 184, the prohibition against carriage of letters and paglasibon

carriers. As revised, this section read,

Sec. 184. Whoever, being the owner, driver, conductor,

%89 Act of Mar. 4, 1909, ch. 321, § 181, 35 Stat. 1083.
3l35eeH.R. Rept. No. 60-2319, at 6-7 (2d Sess. 1909jé&rence committee report).
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master, or other person having charge of any stage-coach, railway
car, steamboat, or conveyance of any kind which regularly
performs trips at stated periods on any post route, or from any city,
town, or place to any other city, town, or place between which the
mail is regularly carried, and which shall carry, otherwise than in
the mail, any letters or packets, except such as relate to some part
of the cargo of such steamboat or other vessé¢he current

business of the carrieor to some article carried at the same time
by the same stage-coach, railway car, or other vehicle, except as
otherwise provided by law, shall be fined not more than fifty

dollars®?

7.4 Williams v. Well Fargo, 1910

In Williams v. Wells Fargo & Co. Expresgecided in 1910, a federal circuit court held
that the ternpacketas used in the postal monopoly statutes refers to "communications composed
of four or more sheets" and cannot include an "packet of mercharitfi@is is the last
occasion in which a court has considered the definition of "packet" as used in the postal

monopoly statutes.

In Williams, an informer accused Wells Fargo of transporting a "packet of merchandise"
in violation of the prohibition against the establishment of a private express. Thérspur

reviewed the postal laws of the United States and concluded:

The expression ‘letters’ or ‘packets’ occurs in the postal laws of
our county from the beginning and was intended to include
communications in writing conveyed from one person to another.
Thus a correspondence limited to a single sheet was formerly
called a single letter; two sheets a double letter; and three sheets a
triple letter.All such communications composed of four or more
sheets were called a packét

The court then reviewed English and American postal monopoly cases and concludeztehat t
was no indication the postal monopoly was ever intended to apply to packages of msechandi

[T]he entire history of the legislation on this subject from the
beginning, and the many adjudicated cases as well, show the

382 Act of Mar. 4, 1909, ch. 321, § 184, 35 Stat. 108®4 (emphasis added). The legislative histotisf
amendment is reviewed Regents of Univ. of Cal. v. Pub. Employment Reiatid, 485 U.S. 589, 595-96 (1988).

33 Wwilliams v. Wells Fargo & Co. Express, 177 F. 38th Cir. 1910).
B4 williams v. Wells Fargo & Co. Express, 177 F. 3387 (8th Cir. 1910) (emphasis added).
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legislative intent to have been to maintain for the government a
monopoly only of the carriage of its maitgnsisting of letters and
packets of letters, and the like mailable matWhile it is true

parcels or packages of merchandise weighing not to exceed four
pounds in weight and not in nature such as liable to injure the
contents of the mail sacks of the government may be received and
carried through the mails, yet that the government has neither
attempted to reserve to its Post Office Department a monopoly of
the transportation of merchandise in parcels or packages weighing
less than four pounds, nor has prohibited private express
companies or others making regular trips over established post
roads or between cities where mails are regularly carried, from
engaging in the business of carrying such parcels of merchandise
for hire, is evident from the language employed in the opinion of
the Supreme Court in Express Cases, 117 U.S. 1, 6 Sup.Ct. 542,
628,29 L.Ed. 79%%°

On this basis, the charge against Wells Fargo of violating the postal monopolysmassedd.

7.5 U.S. v. Erie Railroad, 1915

The scope of letters-of-the-carrier exemption was tested before ther@uparirt. In
United States v. Erie Railroad G8° a railroad was charged with violating the postal monopoly
provision relating to common carriers (1909 Criminal Code § 184). The railroad conveyed lette
of a telegraph company with whom it had a close business relationship. Under the contrac
between the two companies, the telegraph company operated the telegrapthiéneilroad
company and had the right to build new lines along the rights of way of the railroadilidze ra
supplied operators and facilities for telegraph offices at the railrgtations. The railroad was
entitled to 25 percent of the revenues from the telegraph business. Apparentlycogitbany

had an ownership interest in the other.

The Court concluded that the two companies had a sufficiently close relationshigetha
letters relating to the business of the telegraph company related tatrentdusiness™ of the

railroad.

It will be observed that, while the companies in many respects are
independent, they are also, in some respects at least, dependent.

> Wwilliams v. Wells Fargo & Co. Express, 177 F. 3387 (8th Cir. 1910) (emphasis added).
3¢ United States v. Erie Railroad Co., 235 U.S. Sl®RIE).
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The telegraph is a facility of the railroad company, and necessary
to its operations, the telegraph company doing what the railroad
company did for itself before the agreement, and, but for the
agreement with the telegraph company, would have to do. The
railroad company has an interest in the receipts of the other
company, and is concerned in their amount and the maintenance
and increase of the telegraph business. The control of the telegraph
company's instrumentalities and its offices and operators is in a
"competent joint superintendent of telegraph,” in whose
appointment the railroad company has a voice, and whom it also
may discharge. It is, however, not possible, and keep this opinion
within a reasonable length, to detail the many ways in which the
two companies are related, and while it may be said that there is a
railroad business in which the telegraph company has no concern ,
that is, business distinctly railroad, yet it is also so far concerned
with the telegraph business as to make its efficient and successful
operation of interest to it. To promote such operation was the
purpose of the two letters which are the basis of the indictment,
and the business comes within the description of the statute and is
"current.'®®’

On this basis the Supreme Court affirmed the judgement of the district court, whicduhdd f

the letters qualified for the letters-of-the-carrier exception fronptistal monopoly.

37 United States v. Erie Railroad Co., 235 U.S. B (1915) (emphasis added).
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8 Evolution of Administrative Interpretation, 1910s to 1960s

In the first half of the twentieth century, the Post Office Department dipdigveloped a more
expansive interpretation of the postal monopoly statutes and the conviction that it wa
empowered to administer the monopoly. The intellectual basis for a broadereitaioprof the
monopoly laws was laid, for the most part, by Post Office Solicitor Williamdran the 1910s.

In the 1930s, the Post Office Department synthesized favorable monopoly opinions and
precedents into an informal pamphlet that, for the first time, presented a publilmnpms the

correct interpretation of the postal monopoly law. As it evolved through five editiens, t
monopoly pamphlet acquired footnotes, legal citations, and an increasingly atitleotitae. In

1954, the pamphlet was transmuted into postal monopoly regulations. These developments laid
the groundwork for the far more advanced postal monopoly regulations of 1974, the Postal

Service's current regulations on the postal monopoly.

The Depression Era also spawned statutory developments. The mailbox monopoly law
was adopted in 1934 to protect the Post Office Department better from the ddiividis/twy
local utilities and department stores.. Three tweaks to the postal monopolyrawalsce

enacted.

8.1 Consolidation of Administrative and Judicial Rulips

In 1905, the Post Office published the first formal compilation of judicial decisions
the postal law&®® TheDigest of Decisions of United States and Other Courts Affecting the Post-
Office Department and Postal Serviwas authorized by Congress as part of the 1902 edition of
Postal Laws and Regulations. It took the Post Office three years to temlethe assistance
of leading legal publishers of the day. Thigestcontains summaries of "all important cases”
pertaining to the Post Office arranged by subject matter. In 192Bjdbstwas revised,

updated, and issued as a separate BSdk second supplemental volume was published in

38 Digest of Decisions of United States and Other @oAffecting the Post-Office Department and Postal
Service(1905), Appendix 2 t&ostal Laws and Regulations 1902

39 Djgest of Decisions of United States and Other ®oAffecting the Post Office Department and the
Postal Servic€1925).
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1928%%° Neither of these volumes included citations to opinions of the Assistant Attorneys

General or Solicitors for the Post Office.

Table 7. Postal monopoly opinions of the Assiststtirneys General and Solicitors of the Post Office

Department by office-holder, 1873-1951

Name Appointed Monopoly
Opinions

1 Thomas A. Spence 3/20/1873 2 1905

2 Alfred A. Freeman 5/1/1877 8 1905

3 Edwin E. Bryant 3/31/1885 10 1905

4 James N. Tyner 3/21/1889 6 1905

5 John L. Thomas 5/27/1893 6 1905

6 James N. Tyner 5/6/1897 4 1909

8 Russell P. Goodwin 5/4/1904 13 1909, 1928
9 William H. Lamar 5/5/1913 18 1928

10 John H. Edwards 6/1/1921 6 1929

11 Edgar M Blessing 9/29/1923 2 1929

12 Horace J. Donnelly 9/16/1925 24 1929, 1936
13 Karl A. Crowley 4/21/1933 54 1936

14 Vincent M. Miles 10/5/1938 14 1952

15 Frank J. Delany 7122/1946 51 1952

16 Roy C. Frank 4/1/1951 4 1952

In 1905, the Post Office also published, for the first time, the legal opinions of the
Assistant Attorneys General. Publication represented the first step ingbgatirof establishing
a body of administrative law created by the Post Office. Altogetheregja¢ dffice of the Post
Office Department published 222 legal opinions construing the postal monopoly statutes
between 1872 and 1952. In most cases, publication following the issues of the legal opinions by
many years. During this period, fifteen individuals served as the Assigtantey General or
the Solicitor, as the office was termed after mid-1¥1©ne, James N. Tyner, served twice (and
was a leading figure the postal corruption scandals of the early tvnereigtiury). Table 7

provides a list of all Assistant Attorneys General and Solicitors of thed®iost Department

390 Digest of Decisions of United States and Other @oAffecting the Post Office Department and the
Postal ServicgVolume 2 (1928).

31 Act of Jul. 16, 1914, ch. 141, §1, 38 Stat. 4%5.4
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and indicates the number of postal monopoly opinions issued the tenure of each and the dates of

publication.

Table 8. Postal monopoly opinions of the Assistattdrney General and Solicitor by year, 1873-1951
1890 3 1910 1 1930 1950 18
1891 1 1911 1 1931 4 1951 6
1892 1912 2 1932 12

1873 1 1893 2 1913 1 1933 5

1874 1 1894 1914 1934 7

1875 1895 3 1915 3 1935 41

1876 1896 2 1916 10 1936 2

1877 1897 1 1917 1 1937

1878 1 1898 1 1918 3 1938

1879 1 1899 1919 1939

1880 2 1900 1920 1940

1881 1 1901 1 1921 2 1941

1882 1902 1 1922 4 1942

1883 1 1903 1923 1 1943 5

1884 1 1904 1924 2 1944 8

1885 4 1905 2 1925 1945

1886 2 1906 1 1926 1946 4

1887 4 1907 1 1927 1 1947

1888 1 1908 1928 5 1948 16

1889 1 1909 4 1929 1949 13

Table 8 shows the number of published postal monopoly opinions by year. Most of the
opinions were issued in three periods, by Solicitor William Lamar in the mid-191Gslioytor
Karl Crowley during the Depression of the mid-1930s, and by Solicitor FrankyDieldme
years after the end of World War Il. The first two periods are espenigigrtant in the

evolution of the Post Office's administrative interpretation of the postal monsiadlyes.

8.2 Development of Statutory Interpretation: Solicitailliam Lamar, 1913—
1921

William Harmong Lamar Jr. was appointed Assistant Attorney Genertdldd?ost

Office Department in May 1913, after the election of President Woodrow Wilsdn, a
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redesignated as "Solicitor" in 1914 when the name of the office was chihgedeft office in
June 1921 after the election of President Warren Harding. Between 1913 to 1921 Laeaar iss
numerous legal opinions interpreting the postal monopoly statutes; seventeen ofkitegese w
included in volumes of th@fficial Opinions of the Solicitopublished in 1928 and 1929.

Lamar's immediate predecessor was Russell P. Goodwin. Goodwin was appointed
Assistant Attorney General in 1904 and served for nine years, until the Densooededed the
Republicans with the election of Woodrow Wilson as president. In interpreting tla post
monopoly statutes, Goodwin tended towards caution. His approach is exemplifiedtby @f le

advice to a U.S. attorney written in 1913:

It thus appears that, while by the act of March 3, 1845, it was
unlawful to carry outside the mails "any letter or letters, packet or
packages of letters, or other mailable matter whatsoever," except
"newspapers, pamphlets, magazines, and periodicals," this
prohibition was limited by the act of 1872 to "letters and packets,"
and such limitation was repeated in the Criminal Code now in
force.

"There can be no question that, from the inception of the Postal
Service, the Government monopoly of mail transportation has
extended to "letters." Since the act of 1872, however, the inclusion
within such monopoly of other mailable matter has depended upon
the meaning of the term "packets.” In an opinion of Attorney
General Wayne MacVeagh to Postmaster General Thomas L.
James, dated June 29, 1881, he stated:

"From the connection in which it is used, | have no doubt that
‘packets' means a package of letters."

There have been repeated efforts, both before the department
and Congress, to show that the term "packets" included also
"packages"” of mailable matter; but in view of the opinion of the
Attorney General as to its meaning, the long continued
construction of the department in compliance therewith, and the
failure of Congress to manifest a different legislative intent, the
enforcement of the private express statutes has been directed only

392.30n of prominent southern family, Lamar, 54, heljpusly been a member of the Maryland
legislature, a captain in the Army Signal Corpsmtythe Spanish American War, and an attorneyén th
Department of Justice. His wife, a distant cousias the daughter of a Supreme Court Justice andipent
politician, Lucius Quintus Cincinnatus Lamar Jr.Past Office Solicitor, Lamar’s proudest accompiigmt was
denying use of the mails to the Nation’s enemiginduWVorld War I. Lamar’s biography may be found\ational
Archives (POD), Entry 47, Box 2. Entry 47 consst®ffice files of Lamar.
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to those cases where "letters" were carried outside the ¥ails.

As Assistant Attorney General and Solicitor, Lamar was more of an dewua activist
than Goodwin. On February 2, 1916, Lamar considered the scope of the letters-of-ére-carri
exception, which the Supreme Court had addressedearRailroadcase the year before, and
held that the letters-of-the-carrier exception did not permit a company to ctwvieytérs of a
wholly-owned subsidiary?* In this case, railroad A owned 100 percent of railroad B and sought
to transport a "daily abstract of interline waybills received" from orieeodf railroad B to
another office of railroad B. Lamar ruled that the items were "létbersause “reports of this
character have uniformly been held by this office to be letters within the mgeafrihe law." He
then concluded that the letters-of-the-carrier exception did not allow railrt@addvey letters
of its wholly-owned subsidiary railroad B. To support his conclusion, Lamar quotedla si
sentence from a 1910 opinion by Attorney General Wickersham and observed Wickersham'
opinion "was not overruled by" the Supreme Court’s decision iktieeRailroadcase. Lamar's
reasoning was difficult to follow. Therie Railroadcase did not overrule Wickersham's opinion
because it did not mention it at all. On the merits, the facts in Wickersham's opinioittleore |
relation to the facts before Lami&r.The interest of a parent company in the business of a
wholly-owned subsidiary (the case before Lamar) is significantfgréiit than that of a member
company in an association (the case before Wickersham) or that of a raileoselagraph
business which it conducts jointly with an independent telegraph company (theetasethe

Supreme Courtj®

3935 Op. Sol. P.O.D. 614, 616 (1913)

3946 Op. Sol. P.0.D. 362, 363 (Feb. 2, 1916). Thisiop was presaged by two others: 6 Op. Sol. P.O.D.
293 (Oct. 5, 1915) (discussion of Wickersham’s apinin light of Erie) and 6 Op. Sol. P.O.D. 325 (Nov. 20, 1915)
(railroad A may not carry letters written by railro&deven if railroadA has a controlling interest in railro&).

39 Attorney General Wickersham'’s opinion addresssiiuation in which several independent railroads
formed an association having no corporate or distegal existence. He held that letters of th@aiasion could not
be carried by the individual railroads under theeks-of-the-carrier exception because "Congredsidi mean to do
more than to permit carriers themselves to camy thwn messages, and particularly corporate aartgecarry
their own messagewhich would necessarily be limited to their besis." 28 Op. Att'y Gen. 537, 542 (1910)
(emphasis original). In United States v. Erie Rt Co., 235 U.S. 513 (1915), five years later Shpreme Court
held that a railroad could convey letters of arepehdent telegraph company where the contractiagiomeship
between the railroad and the telegraph companysuffisiently close to render the letters relatedhi® "current
business" of the railroad. The Supreme Court didmention Wickersham's opinion in tii&ie Railroaddecision
and so, technically, did not overrule it. Nonetlss|ghe Court’s decision casts doubt on Wickershaationale,
although not necessarily on his conclusion.

39 |n United States v. Southern Pac. Co., 29 F.2d(B33\riz. 1928), a district court likewise conctd
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On March 10, 1916, in th@éhicago Board of Underwriterspinion?®’ Solicitor Lamar
ruled that the monopoly over "letters” covered all types of first clagemiaicluding "fire
insurance policies, bills of debits and credits, and other insurance data" -elyréwssorts of
commercial papers found to excluded from the postal monopoly by Attorney Genek&badgn
in 1881. The case involved conveyance of such documents between insurance companies,
agents, brokers, and a common clearing house called the Chicago Board of Undemikrite
located within a single building. In analyzing whether insurance documenistiges” within
the ambit of the postal monopoly law, Lamar quoted a open-ended definiteiteofrom a
legal dictionary®® and brief discussions of the tetetter culled from three federal cases. In the
first caseUnited States v. Denicka5 F. 407 (C.C.S.D. Ga. 1888), a district court dealt with
postal fraud, discussing the meanindetfer in a context wholly different from the postal
monopoly®®® In the second caseited States v. Gaylord 7 F. 438 (C.C.S.D. Ill., 1883), a
district court was concerned with the mailability of obscene "lett&he"court’s decision not
only bore no relation to the postal monopoly but suffered from the further defect of hasing be
overruled by the Supreme Court sub silefffoThe third case was the Supreme Court’s 1851
decision inBromley As discussed above, in that case the Supreme Court held that an order for

that a railroad may not transport letters of whallyned subsidiary railroad. In that case, howether Court
specifically examined the Supreme Court's holdingrie Railroadand distinguished the corporate
interdependency in that case from the lack of c@fegointerdependency in the case at bar.

%976 Op. Sol. P.0.D. 373 (Mar. 10, 1916). In additiortonsidering the issues discussed in the texhér
addressed two other issues in his opinion. Fiesthénsurance agent is a separate business, prechedort to the
letters-of-the-carrier exceptiold. 377-78. Second, Lamar made the unprecedentedrde#tion that the corridors
of public building served by letter carriers aresab routesld. 381.

398 A letter is defined by Bouvier (Rawles Rev.) (vB] page 185) as follows: ‘a written message, lisua
on paper, folded up and sealed, sent by one p&rsamother.™ 6 Op. Sol. P.O.D. 373, 380 (Mar. 1916).

39 |n Denicke a postal agent was accused of embezzling a.|@terletter was a phony application for
insurance, with money enclosed, prepared by a biosggector and addressed to a nonexistent comJdmey.
defendant argued that a letter with a nonexistédtess could not have been "intended to be convieyedail."
The court agreed: "[C]an a letter with an impogs#didress, which can never be delivered . . .leea intended to
be conveyed by mail? . . . A letter is a writterpanted message. Now, there can be no messabattahich is not
in existence." 35 F. at 409.

% Gaylordwas one of a line of cases on whether an obsdetier" was within the scope of a postal law
provision that made obscene "writings" nonmaila@@laylord held that a "letter” is a "writing" within the maiag
of this provision. The Supreme Court disagreeduptteld another line of cases reaching the oppositelusion.
United States v. Chas#35 U.S. 255 (1890). The history of the two linésases is recapitulatedlimited States v.
Wilson 58 F. 769 (N.D. Cal. 1893gaylordwas thus implicitly overruled.
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goods was "clearly mailable matter" while skirting the issue of whetherdan for goods was a

"letter." After these references, Lamar declared:

Pursuing the thought of the Supreme Court expressed in the
language just quote [from Bromley], it seems to me that it can with
equal truth be said that a bill is a common form of correspondence
and constitutes a considerable number of the "letters" handled by
the postal establishmemhsurance policies as documents and

bills, receipts, etc., as such, are acceptable in the mails and
acceptable only as first-class matter. If deposited for handling by
the Postal Service they become "letteasid when they are

handled by private concerns or parties they are none the less so
within the meaning of section 181 of the Penal C8Ye.

This conclusion seems to have no logical relationship to the cases cited. Ahéhense, it fails
to address prior decisions by the Post Office and the Attorney General findiag ldest some
first class matter falls outside the postal monog¥y.amar then ruled that messengers which
collect and distribute letters every 20 or 30 minutes operate "by regulamttigsaed periods."
Lamar concluded, "it is my opinion that the messenger service herein trestexpefated in
violation of law and should be required to be discontind&d."

On May 5, 1916, in thErie Employees’ Relief Associatiopinion?®* Lamar extended

the claim of monopoly to third class matter. He concluded that the postal monopolyetiees
also applied to printed circulars. The circulars were prepared by the Erieyemisl Relief

Association in connection with a union election. They were transmitted ovendiseoli the Erie

Railroad??® Retracing his analysis iBhicago Board of Underwriterd.amar recalled the

4016 Op. Sol. P.O.D. 373, 380-81 (Mar. 10, 1916) (easis added).

92 |_amar likewise ignored the United States v. Chatp@5 F. Cas. 392 (D. Me. 1831) and United States
v. Thompson. 28 F. Cas. 97, 98 (D. Mass. 1846kscasich implied that at least some first classtenatas
outside the scope of the 1872 postal monopoly.

436 Op. Sol. P.O.D. 373, 382 (Mar. 10, 1916).
4046 Op. Sol. P.O.D. 397 (May 5, 1916).

“%5|n an earlier opinion, 6 Op Sol. P.O.D. 372 (MBr1916), Lamar held that "the transmission in
‘railroad mail’ of these circulars . . . constitafén my opinion, a violation of section 183 of thenal Code," but he
does not offer any rationale to support this cosioln. He merely listed citations to opinions of &itorney General
dealing with the letters-of-the-carriers exceptiorthe postal monopoly: 29 Op. Att'y Gen. 418 (1pd&tters of the
Erie Employees’ Relief Association cannot be tramga by Erie Railroad under the letters-of-theriear
exception) and two opinions discussed above, 21A8}y. Gen. 394 (1896) and 28 Op. Att'y Gen. 53B1D).
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dictionary definition ofetter and the case law cited there. He noted that circulars were third
class rather than first class matter and declared,
While for some purposes a distinction is observed between

"letters" and "circulars," for example, the act of March 3, 1879 (20

Stat. 260), placingvritten letters in matter of the first-class and

“circulars” in the third-class as "miscellaneous printed matter," yet

as respects the postal monopoly the term "letters" has a broader

signification and embraces "circularsiideed, section 18 . . . of

the [1879] act classifying mail matter, above cited, expressly
states:

"The term ‘circular’ is defined to be a printed letter, which,
according to internal evidence, is being sent in identical terms to
several persons.”

And the act of March 2, 1899 . . . is another recognition of the
fact that it is not necessary to constitute a letter that it be "written
in the usual sense of the word. This act provides:

"All letters written in point print or raised characters used by
the blind, when unsealed, shall be transmitted through the mails as
third-class matter. . . ."

Thus, the Postal Service transports and delivers written
"letters” and printed "letters" at different rates, but its monopoly
covers both equall§f®

In this manner, Lamar inappropriately relies upon phrases from two post-1872 actachéa
interpreting the 1872 postal monopoly. Lamar then concludes, "The circular of thpd@am
Manager’ of the Erie Employees’ Relief Association is a printed commntioncar letter

addressed to the members of the association, and its transmission over the linEsief the

Railroad Company outside of the mails infringes upon the post-office mondfoly."

TheChicago Board of UnderwriterandErie Employee’s Relief Associatiopinions are
central to the development of Post Office's administrative interpretatitie giostal monopoly
statutes. Careful analysis, however, raises questions about the qualéyatigrlying legal

analysis. Further questions are presented by subsequent events.

Unwilling to yield to the claims of postal monopoly, the Chicago Board of Undersir

offered to change the operations of its messengers to avoid service "by négsilar at stated

4%%6 Op. Sol. P.O.D. 397, 398 (May 5, 1916) (emphadited).
“971d. at 398.
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periods.” Rather than schedule collections every twenty minutes, the Board dropitesetions
initiated by an "enunciator” system that connected each insurance offieedlearing house

and summoned the messengers. Under the new arrangement, messengers wouldasatinue t
documents centrally in the clearing house and make consolidated deliveries $seekirat

least in some cas&¥ Lamar approved this scheme without analysis or reference to prior rulings
by the Assistant Attorney General which had declared a stricter intgrpnedf service "by

regular trips or at stated period*Indeed, one week before approving the enunciator system
for calling messengers of the Chicago Board of Underwriters, presuorablynore or less half-
hourly basis, Lamar himself had summarily declaredily messenger service to be in violation
of the postal monopol{*° In October 1916, Lamar ruledonthlydelivery of telephone bills "as
near the first of each month as practicable” would an illegal private e)genesse because it
operated "at stated periods®

There was roughly similar sequel to thee Employee’s Relief Associatiopinion.
Three days after issuing that opinion, Lamar was confronted in his office byeSenmn C.N.
McArthur (Rep., OR), who asked why a postmaster objected to the Oregon Eniployers
Association’s use of Western Union to deliver circulars in the city of Portlanch&tialay,
Lamar ruled that private delivery of the Oregon Employers’ Associatantslars was
permissible because "from the sample circular . . . | gather that such imatiedistributed by

him with any regularity, but as occasion may demand or as to him may seem ad¢i$éibis

%86 Op. Sol. P.O.D. 403, 404 (May 22, 1916). Theratty for the Board claimed that other local
messenger systems operated in the same manndrut@lerstand the plan of the messenger servideedielegraph
companies and other messenger service companigeeated in the city of Chicago, our plan as laitlabove is
substantially the same as theirs so far as theaignesare concerned which are raised in your opitit.

49 35ee3 Op. Sol. P.O.D. 137 (1895) (No. 1109) (pneumaliee company in Chicago that proposes to
convey letters "at irregular intervals, as theyg®pto be brought to the stations of the pneuntalie system"” is an
illegal private express); 3 Op. Sol. P.O.D. 314 y\a, 1901) (No. 1187) (holding pneumatic tube ecah illegal
private express because "to send letters immegiadetn presented shows the intention to be to rtfekearrying
of letters a regular, continuous business, andistelt the law covers").

4106 Op. Sol. P.O.D. 400 (May 15, 1916) (1st opiniHyith reference to your letters of April 28 anda
11, 1916, reporting that Wells Fargo Express Commoarrying daily a sack of mail consisting of
correspondence, daily reports, etc. of the PuldiwiSe Company . . . | have to advise you that pinétice seems
to be a clear violation of section 181 of the P&2adie.").

416 Op. Sol. P.O.D. 461 (Oct. 24, 1916).
“126 Op. Sol. P.O.D. 399 (May 9, 1916).
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unclear how circulars of the Oregon Employers’ Association could be inherentyapisodic

than the campaign literature of Erie Employee’s Relief Associétfon.

On August 14, 1919, the Chairman of the House Committee on Post Office and Post
Roads directly questioned Lamar’s assertion that the postal monopoly includedabs
printed matter. Congressman Halver Steenerson (Rep., MN) asked the Postemstal @oes
the term ‘letters and packets,’ in the [postal monopoly] statutes include parstsland post
cards, and does it include any of the mailable matter now mailable asl#ssdvatter, such as
letters and circulars?* In a letter drafted by Lamar, Acting Postmaster General J.G. Koons

replied as follows:

[T]his Department has construed all matters within the weight limit
for first class matter, in the nature of communications, whether
written or printed matter and sealed or unsealed, as "letters" within
the meaning of the law (See U.S. v. Denicke, 35 Fed. 407-409;
U.S. Gaylord, 17 Feb. 438-440; U.S. v. Bromley, 53 U.S. 88-97).

There is a species of third class matter, however, the status of
which with respect to the "private express" statute is not so clearly
settled as would be desirable; that is to say, pamphlets, magazines,
newspapers and the like; for, while an opinion to the President
rendered by Attorney General Nelson dated November 13, 1843
(IV Op. 276) held that newspapers, magazines and pamphlets were
embraced in the phrase "letters or packets," yet, the Circuit Court
of Appeals for the Eight Circuit, in an opinion by District Judge
Pollock, in the case of Williams vs. Wells Fargo Company, 177
Fed. 353 [parallel cites omitted] interpreted "packet” to mean a
letter containing more than three sheets, stating that to have been
the original and historical definition of "packet."

An examination of this case, however, will show that
newspapers, magazines and pamphlets were not involved in the
decision, but that the definition of "letters and packets" was given
for the purpose of demonstrating that parcels of merchandise were
not embraced thereby, so that it may be looked upon to some
extent aobiter dicta

*13 The two cases are not completely comparable bedhesprinted circulars of the Erie Employees' &eli
Association were being conveyed by railroad (Crahi@ode of 1909 § 184) while the letters of the Epers'
Association of Oregon were conveyed by messeng#&818 Lamar's analysis, however, did not turnhas t
distinction.

414 etter from Halver Steenerson, chairman, House iBoan the Post Office and Post Roads, to
Postmaster General (Aug. 14, 1919), in Nationahives (POD), Entry 36. Office of the Solicitor, Geal Records
1905-1921. Entry 36 consists of general recordb@Office of the Solicitor, 1905-1921.
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This Department has not attempted to assert a monopoly in the
carriage of mail matter other than that of the first class, included
unquestionably in the phrase "letters and packets," but inasmuch as
the statute referred to is a criminal one, its construction is within
the province of the courts and the Department of Jutfice.

Koons’ letter avoids giving an explicit answer to Steenerson’s question ababhewtie
postal monopoly includes third class circulars. It does, however, indicate thedubeof
whether or not the postal monopoly includes third class matter such as "pamphtsines,
newspapers and the like" depends on whether thepacketcan be interpreted to include
nonletters. Koons takes the position that this an open legal question, so that the postal monopoly
might be interpreted to include such third class matter. Koons’ 1919 letter seembBambhy t
occasion after 1845 in which the Post Office raised the possibility thaptasketmay be
interpreted to include nonletters. After the Koons letter, the 1924 edition Bb#tal Laws and
Regulationsthe first edition since 1913, declared thatketreferred only to a packet of

letters?®

In later published opinions, Lamar focused onpghgosefor transmission to determine
whether documents were "letters” within the scope of the postal monopoly. On October 13,
1916, Lamar ruled that the postal monopoly prohibited daily private carriage of insuranc
documents transmitted in bulk shipments averaging twelve pounds. He held such shimrents w
"letters” because they were transmitted "for the purpose of detengirdjsztrepancies that may
exist in rates, form, or detail8™ In 1918, Lamar held that "carbon copies" of business
documents were "letters" if sent "not merely for filing purposes but for fitieeasee’s]
information and perhaps, where necessary, attention. So far as the [recsptenterned,

therefore, these letters constitute communicatiotis.”

At the same time, some of Lamar's unpublished opinions suggest a more limited vie

the postal monopoly. On March 6, 1917, Lamar's assistant, J. J. Southernland, replied to an

15 _etter from J.C. Koons, Acting Postmaster GenéoaHalver Steenerson, Chairman, House Comm. on
Post Office and Post Roads (Aug. 18, 1919), indvi Archives (POD), Entry 36 (emphasis added).

416 1924Postal Laws and Regulatios1256 (“The term ‘packet’ as used in this antbfeing statutes
means a packet of letters: therefore, the Goverhmenopoly does not extend to all matter admittethe mails,
but only to letters.").

“176 Op. Sol. P.O.D. 457 (1916).
“186 Op. Sol. P.O.D. 606 (1918).
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inquiry from a postmaster about documents of the California State Life hceu@ompany.
Southernland wrote "when unaccompanied by any other matter in the nature of personal
correspondence the insurance policies referred to may be transmittedaby prpress:*°
Southernland cites as authority the earlier opinions of Assistant Attornegsabgnding that
neither "certificates of tax sales" nor "old letters" are "lstf&’ On March 16, 1917, in a letter

to another postmaster, Lamar made a similar declaration with respeoctimércial papers

such as insurance policies and abstracts" citing the same auttiéti@esJuly 20, 1917, Lamar
was asked whether the postal monopoly covered some documents of an insurancg compan
including a card on which was recorded in writing the name, number, and amount, apparently of
an insured party. Lamar replied, "the Department does not claim a monopoly wébtresthe
transmission of commercial papefé*On December 6, 1917, Lamar ruled that subscription
orders, once acted upon, could be shipped to another location by private express "for filing or
record purposes™® It is not known who decided which of Lamar's opinions would be published

and which would not.

Lamar’s published opinions comprise substantially all of the legal reagor@Esgnted
by Solicitors of the Post Office in support of the broad interpretation of the postapoly law
adopted after 1916. In July 1921, Solicitor John H. Edwards, referred @hibego Board of
Underwritersopinion to support a definition of the tetettersas "live communications’ In
1924, Solicitor Edgar E. Blessing ruled that shipments of "proof of loss" filas bysurance
companies werketters"where the matter transmitted conveys intelligence or information

between the writer and the recipient, upon which the recipient may rely, adtaor ieem

“19 _etter from J. J. Southernland, Acting Solicitior Postmaster, San Francisco, California (Mar98,7)
in National Archives (POD), Entry 36.

4202 Op. Sol. P.O.D. 2 (1885) (No. 438) and 3 Op. BdD.D. 211 (1898) (No. 1141), respectively.

421 etter from W.H. Lamar, Solicitor, to Postmasiez,Mars, lowa (Mar. 17, 1917) in National Archives
(POD), Entry 36.

22| etter from W.H. Lamar, Solicitor, to Postmasteartford, Connecticut (Jul. 20, 1917) in National
Archives (POD), Entry 36.

23| etter from W.H. Lamar, Solicitor, to Postmasfeew York, New York (Dec. 6, 1917) in National
Archives (POD), Entry 36.

4247 Op. Sol. P.O.D. 131 (1921).
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acting, the matter answers the definition of ‘lettéf>While Solicitor Blessing gave no source

for this definition of letter, his conceptual analysis seems derived froman.&m1929, Solicitor
Horace J. Donnelly cited Lamasie Employee’s Relief Associatiopinion to support a claim

of monopoly over the transportation of bulk shipments of "Hollerith cards"—cards with punched
holes used to enter data into a computer, later known as "IBM cards"—noting suclvaaldls

be considered either third or fourth class matter depending on W&ight1934, Solicitor Karl
Crowley held, also without citation, that various records, reports, ledges sheeéffiles were
"letters" because they conveyed "live, current intelligence upon which thesaddracts, relies,

or refrains from acting."”

After about 1929, almost all opinions by Post Office Solicitors omit legal atiésoin
defining the scope of the postal monop8i{Typically, these opinions declare that a "letter" is a
"live communication” or "live, current intelligence" or information upon which tdressee
may "rely, act, or refrain from acting" and then rule whether the item wodeideration is or is
not a "letter."” At the same time, notwithstanding this broad definition of "eSeticitors
continued to hold certain types of communications not to be "letters," includingschec
insurance policies, legal documents, official records, maps and drawings, neveggapand

telegramg'?®

4257 Op. Sol. P.O.D. 496, 498 (1924). Other opinithag implicitly follow Lamar's approach include O
Sol. P.O.D. 391 (1923) (closely following the arsidyin the Chicago Board of Underwriters opiniod &olding
"freight bills" are not letters because the are"being sent for the purpose of communications'Q Sol. P.O.D.
500 (1924) (no monopoly over carbon copies "whiochamger possess the quality of a present commtioity; 8
Op. Sol. P.O.D. 128 (1931) ("transit records" dettérs" because they "convey information").

4267 Op. Sol. P.0.D. 699 (1929). Solicitor Donnellycaupdated the analysis of the railroad unionutinc
opinion by citing mail classification statutes aft®16 in order to support a broad constructiothef1872
monopoly. Finally, Mr. Donnelly cites his own, upgorted opinion letter, claiming a monopoly overrage of
"cards punched to give certain information." 7 Gpl. P.O.D. 622 (1927).

427 An exception is 8 Op. Sol. P.0.D. 500 (1935) irichSolicitor Karl Crowley provides a laundry list
definitions of "letter" culled from pre-1872 postabnopoly cases, obscenity cases, lottery casasymhry
definitions, and Assistant Attorney General opisiowhile the list seems to be derived from the aagi of
Lamar, Crowley does not use these sources toyusifarticular legal conclusion in the manner ofniaa.

“%gee, e.9.7 Op. Sol. P.O.D. 391 (1923) (“freight bills")Op. Sol. P.O.D. 499 (1924) (correspondence
sent "for filing or storage"); 7 Op. Sol. P.0.D26@A927) (maps, cancelled checks); 8 Op. Sol. P.03D (1931)
(checks sent "for payment or collection"); 8 Opl. £00.D. 200 (1932) (files sent for "statisticalrposes"); 8 Op.
Sol. P.O.D. 341 (1934) (summary of sales sentdtatiting") 8 Op. Sol. P.O.D. 409 (1935) (2d opinion
(examination on penmanship, drafting, or matheragti® Op. Sol. P.O.D. 425 (1935) ("catalogs, ordina
handbills, and circulars advertising the goods cbacern™); 8 Op. Sol. P.O.D. 447 (1935) ("metesksoand charts
... sent solely for the purpose of having cust@h&atements prepared therefrom"); 8 Op. Sol.[P.@62 (1935)
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8.3 Development of Administrative Authority: Solicitdfarl Crowley, 1933—-38

Karl A. Crowley from Texas was appointed Solicitor of the Post Office i®pat on
April 21, 1933, by President Franklin Roosevelt's Postmaster General, Janaep. Erowley
served as Solicitor until October 1938. His service coincided with the Great Deprass a
major increase in first class mail rates in 1932. First class mail droppedc&ntgieom 1930 to
1933, and total mail was down 29 perc&nfrotal mail volume did not exceed the 1929 level
(28.0 billion) level until 1941 (29.2 billion). At the same time, the Post Office wasecigaitl by
competition in local delivery markets. Utilities, department stores, and @ihgranies turned to
telegraph companies and messenger services—and their own under-utilizegeespito
deliver statements of accounts, circulars, bills, or other matter. Undete@i®leadership, the
office of the Office of the Solicitor adopted a more public and authoritative stadegéending

the postal monopoly.

Prior to the 1930s, legal opinions issued by the Solicitor were rarely addres$ised t
members of the public or cited as legal authority. In 1916, in the Chicago Board of Utetsrw
case, Solicitor Lamar told to the postmaster "please advise counsel faaheghouse that
this office may give opinions and advice only to the Postmaster General ancsaifitee
Postal Service upon questions of law arising from the service and is precluckzpilagion
from giving opinions or advice to the public generafff’.th 1922, Solicitor Donnelly wrote a
mailer that "this office may give opinions and advice only to the Postmasterdband officers

of the Postal Serviceé™!

On several occasions, the Solicitor declared that the postal monopoly
"being a penal statute, an authoritative construction cannot be furnished tgthrement and

this must be regarded merely as an exposition of the Department’s attitidespect to the

(insurance policy); 8 Op. Sol. P.O.D. 469 (1935afumscript intended for publication and "mere newasten"); 8
Op. Sol. P.O.D. 618 (1936) (measurements and spattdns, illustrated by diagrams").

42 Carter et al.Historical Statistics of the United Statdables Dg189, Dg192.

4306 Op. Sol. P.0O.D. 373, 382 (Mar. 10, 1916). Ndtaiianding this statement, Lamar addressed the
followup opinion to the attorney for the ChicagoaBo of Underwrites, 6 Op. Sol. P.O.D. 403 (May P216). This
seems to be the first occasion in which a publishalétitor's opinion was directed to a mailer.

4317 Op. Sol. P.0O.D. 349, 350 (1922) (2d opinion)tWithstanding this statement, Donnelly directed one
legal opinion to the attorney for railroad. 8 Opl.%.0.D. 188 (1932). In 7 Op. Sol. P.0.D. 3602429 Solicitor
John H. Edwards also advised the attorney forleoeal. The four opinions listed in this note and gievious note
appear to be the only published opinions direatemhailers prior to Solicitor Crowley's tenure.
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subject of your inquiry*?? Opinions of the Solicitor achieved the status of regulation only in the

limited sense of being included in explanatory notes ifPtistal Laws and Regulations

Under Crowley, the Office of the Solicitor began to dispense legal advice to thralgene
public. In July 1934, Office of the Solicitor published a pamphlet on the scope of the postal
monopoly for public consumption callddhe Private Express Statutd@his pamphlet was less
than twenty pages in length and included no legal citations. In addition to reprodwectegttof
the postal monopoly laws, it presented an interpretation of the postal monopoly deflexart
opinions and Solicitor’s legal opinions most supportive of the monopoly. For example, the 1934
edition of The Private Express Statutegens with a section entitled, "What are Letters" that

proceeds as follows:

I. What are "Letters"

Where matter in fact constitutes a message from the sender to
the addressee for the purpose of informing the addressee
concerning any particular transaction or transactions, such message
is a "letter" within the meaning of the private express statutes.

Thus, the substance and not the form is determinative. Whether the
message is sent in English, in a foreign language, by code, or by
system of checking from a list of printed statements, or punching
holes, or point print, or raised characters used by the blind, the
message is construed to be a "letter."

A "letter" is a message, notice, or other expression of thought
sent by one person to another. It is just as much a letter if sent in an
envelope from one to another unsealed as if sealed, or whether in
an envelope at all, if it is directed as a letter.

If the matter conveys live, individual current information
between the sender and the addressee, upon which the latter may
act, rely or refrain from acting, such matter is a "letter" within the
meaning of the private express statutes.

While for some purposes a distinction is observed between
letters and circulars, as respects postage payable, under the private
express statutes the term "letters” has a broader significance and
may embrace circulars. The term "circular” is defined to be a
"printed letter” which, according to internal evidence, is being sent
to several persons in identical terms. It is not unnecessary to

327 Op. Sol. P.0O.D. 360, 362 (1928ee4 Op. Sol. P.O.D. 300 (1906) (No. 1443) (“The qioest
however, is properly not one for determination lg pffice, as it depends upon the interpretatibtne penal
statutes. Its character should be submitted t&Jthited States Attorney").
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constitute a letter that it is written.

The classification of mail matter as matter of the first, second,
third, or fourth classes has no bearing upon question whether such
matter falls within the category of letters as that term is used in the
private express statutes. Whether a given specimen is a letter
within the meaning of these statutes is determinable only after an
examination of same in light of the sender's reason for forwarding
it and the use proposed to be made by the addressee of the
information contained thereff{®

The Private Express Statutess revised and republished in 1937 and 1940.

In a second publication, also issued in 1934, Solicitor Crowley initiated the préctice o
citing opinions of the Assistant Attorneys General and Solicitors as legal &uthoSeptember
1934, the Post Office published a third volume ofigest of Decisions of United States and
Other Courts Affecting the Post Office Department and the Postal S&/inehis volume, the
section on the private express was rewritten to include "decisions" of thed8olit1939, a

final, revised and updated, version of Bigestwas published®

Solicitor Crowley also expanded use of the official legal opinion as a means rdidgfe
the postal monopoly. Between April 1933 and January 1936, Crowley issued 53 published legal
opinions on the postal monopoly statutes, far more than another other Solicitor. Twelse of the
opinions were addressed to mailers. All were published in 1936 in Volume 8@ffitial
Opinions of the Solicito-ew of these opinions included legal reasoning or citations. Typically,
these opinions state a general rule— such as, "The question of whether or tetlzooleis a
'letter’ within the meaning of the private express statutes depends uponpibeemfrforwarding
and the use or action taken upon it by the addreS8eaind then declare whether or not the

item in question is covered or not covered by the postal monopoly statute.

In addition to transforming the Office of the Solicitor into a more public and awtieeit
defender of the postal monopoly, Crowley also guided the Post Office's firsstefure

3 The Private Express Statutes 3-4 (1934).

“34 Digest of Decisions of United States and Other @oAffecting the Post Office Department and the
Postal ServiceVolume 3 (1934).

“35 postal Decisions of the United States and OtherrBoAffecting the Post Office Department and the
Postal Servic€1939).

4368 Op. Sol. P.O.D. 447 (Apr. 10, 1935).
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extension of the postal monopoly statutes since 1872. The Post Office sought to curb private
delivery of system of accounts, circulars, and other matter in two ways.dyirgtstricting

access to private mailboxes, the Post Office sought to limit opportunitiesrtyact delivery by
messenger companies and self-delivery by employees of utility comp8a@sd, by limiting

the number of letters that could be carried under the special messengapexamptrepealing

the rule that a private express is illegal only if operating by "reguperdr at stated periods,"

the Post Office tried to restrict the business of irregularly scheduled tbormpél hese statutory
initiatives are described in the following sections.

8.4 Mailbox Monopoly Statute, 1934

In 1934 Congress adopted a mailbox monopoly statute which prohibits any person other
the Postal Service from depositing mailable matter in private mailboxtaeugh adopted
during the tenure of Solicitor Crowley, the roots of this statute go back to theediecinail
volumes in first years of the Depression and the decision of Congress to ingriedise rates
from 2¢ to 3¢ in 1932.

In his annual report in November 1930, Postmaster General Walter Brown noted the
increasing gap between postal expenditures and revenues and urged Congresastoletter
postage. Brown reported that the Post Office had lost about $59 million (aftearatiefor
extraordinary items) on revenues of about $7054 million. He then made a strong arg@ement t
Post Office should be self-sufficient and urged Congress to take advanthgeoétal

monopoly as the best means of raising revenues without driving business to competitors.

It is my judgment that the Post Office Department should conduct
its strictly postal operations without financial lggkat its rates of
charge to the public should be so adjusted as to provide an income
sufficient in the aggregate to pay the cost of all its strictly postal
services. It is no more logical to expect the Government to
transport and deliver private mail for less than cost than it would

be to ask a telegraph or telephone company to furnish
communication service at less than cost. | believe that there should
be a revision of postal rates calculated to make the Postal Service
self-sustaining so far as its strictly postal functions are concerned.

The difficulty is to determine which rates should be increased.
The Postal Service carries letter mail, newspapers, and other
periodical publications, circular matter, and parcel post., all at
different rates. It provides money-order service, collect-on-delivery
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service, and registry service, for which it charges varying fees.
Obviously, Some of these rates or fees must be increased if the
service as a whole is to be made self-supporting. In considering
this question it must be remembered thatPost Office

Department has keen competition with respect. to all of its services
except letter mail. Railroads, express companies, steamship lines,
motor busses, and other common carriers and private conveyances
afford facilities for the transportation of newspapers, magazines,
circulars, printed advertising matter, and merchandise of every
kind. Banks, express companies, and telegraph companies offer
easy means for the transfer of funds. A horizontal increase of
postal rates and fees would unquestionably drive much of the
present business to privately owned facilities, leaving the postal
establishment with substantially the same organization, the same
plant, and the same overhead but with a greatly diminished volume
of business and revenue. Such an attempted remedy would, of
course, increase rather than reduce the loss incurred in postal
operations.

The only practical solution appears to be an increase in the
rate on first-class maiwhere the Government has a monopoly and
therefore would run no risk of driving business to competitdrs.

Specifically, Brown urged Congress to increase ratesdnoflocalletters from 2 cents to 22

cents?3®

While pondering the first rate increase in 50 years, Congress also cothsieeseal
other provisions intended to enhance postal revenues. One was a House propodat to restr
access to residential letter boxes by anyone other the Post Btlicelebate, the Chairman of
the House Committee on Post Office and Post Roads, James Mead of New York, imptlesl tha
proposed restriction was merely an extension of existing law with respbet deposit of

mailable matter in rural letter box&¥.

37 postmaster General Annual Report 138(.

“3 The next year, Brown suggested careful considerdtir a 3-cent nonlocal letter rafostmaster
General Annual Report 193t viii.

*9H.R. 9262, 72nd Cong., 1st Sess. (1932). Thevaid introduced by Representative Glover H. Cary
from Kentucky. 75 Cong. Rec. 3845 (Feb. 12, 19B2)did not speak during House consideration obile

4075 Cong. Rec. 5576 (Mar. 9, 1932) (remarks of Miead: "We have sufficient law now to prevent that
practice on rural routes, and we aim to apply #veto city mail boxes").
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The 1924 edition of thBostal Laws and Regulatiomsdered rural letter carriers to
remove mailable matter from mailboxes if it was found without postage appliedediiation
provided:

3. Mail boxes erected on rural routes are intended exclusively
for the reception of matter regularly in the mails, and any mailable
matter, such as circulars, sale bills, etc., deposited therein is subject

to the rules governing the mails, including proper addressing and
payment of postage at the regular rate.

4. When a rural carrier finds deposited in a box mailable matter
on which postage has not been paid, addressed to or intended for
the person in whose box it is deposited, the carrier shall take such
matter to the distributing post office to be held for postage an
treated as prescribed by section 429.

This administrative restriction on access to rural mailboxes was appdnettintroduced in
1907 as part of a set of regulations prepared for the rural free deliveryesamdier the authority
of the Postmaster General. TRestal Laws and Regulation® not cite specific statutory
authority for restricting access to the mailbox, and it seems evident treatae none. From
context, it appears that the reason for this regulation was to simplify andrizagtha work of
the rural carrier, which included collection of money left in the mailbox and theapii of
postage to outgoing mail. Since rural free delivery was originallycaedisnary service for
which rural residents had to petition the Post Office, a rural resident would bdyutdike
challenge this rule even if so inclined.

The House bill went much further than the Post Office's regulation on access to rura
mailboxes. While the Post Office's rule required only payment of postafje bdressee, the
House bill proposed to penalize the carrier by a fine up to $1000 and imprisonment of up to three
years. The Postmaster General himself expressed concerns that House leiticroach on the

rights of householders to an unreasonable or illegal degree. He wrote thete@mmit

The purpose of this bill is to curb the practice of depositing
statements of account, circulars, sale bills, etc., in letter boxes or

441 1924Postal Laws and Regulatio§s733. The first version of this was apparently similar section 120
in "The Rural Delivery Service: Instructions foetbuidance of Postmasters and Carriers in the @brdthe
Rural Postal Service" appended to "Rules and RégntaGoverning the Post Office Department in l&gigus
Branches," S. Doc. No. 394, 59th Cong., 2d Se807l This was a supplement to 190&stal Laws and
Regulations
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other receptacles established (or the receipt or delivery of mail
without payment of postage thereon, by making this a criminal
offense.

Much matter of this kind is of course now deposited in private
mail boxes, thus depriving the Postal Service of considerable
revenue which it would receive if the matter were sent through the
mails.

While the department is in sympathy with the objects of the
bill, since it would probably bring in additional revenue of more
than $4,000,000 a year, it is necessary to call attention to the
guestionable legality of such a measure. The mail receptacles
involved are private property and under the control of the owners,
some of whom doubtless are willing to receive therein, without
postage, matter of the character covered by th&*bill.

Nonetheless, in March 1932, the House Committee on Post Office and Post Roads was
more favorably impressed with the prospect of gaining $ 4 million in additional revandes
recommended passage of the bill after reducing the penalty to a fine of up to $&edldort
debate, Congressional sponsors assured nervous colleagues that the likedy vedating this
provision would be not prosecution but only a demand for postage. On March 9, 1932, the House
passed the bift** The Senate committee, however, did not consider the bill, and it died with the

expiration of the 72nd Congress in March 1933.

Meanwhile, in July 1932, as part of a general tax bill, Congress increasecthiorati|
letters, local as well as nonlocal, to 3 céfit8y November 1932, an alarmed Postmaster
General Brown was reporting "a diminished use of the mails by utilitpaaras,
municipalities, department stores, and similar establishments in sendirenbikgher
communications to local patrons who can conveniently be reached by private raeSd&nogvn

urged Congress to return to a 2-cent rate for local léfters.

On June 16, 1933, Congress repealed the rate increase for local letters, citang tmm

diversion of such mail to private messendéf4n his annual report in November 1933,

“2H R. Rep. No. 747, 72d Cong. 1s Sess.(Mar. 8, J1862.

#4375 Cong. Rec. 5574-79 (Mar. 9, 1932).

44 Revenue Act of 1932, ch. 209, § 1001, 47 Stat, 288.

44> postmaster General Annual Report 198X.

8 Act of Jun. 15, 1933, Ch. 96, § 3, 48 Stat. Z5eeH.R. Rep. No. 45, 73d Cong., 1st Sess. (Apr. 18,
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however, incoming Postmaster General James Farley did not report a pospomseefrom re-
introduction of the 2-cent local rate. Indeed, he suggested that the Depressasmach a

factor in the loss of business as the rates:

There can be no doubt that the interruption of this decline in 1933
was the direct result of the higher postage rate on letter mail which
became effective at the beginning of the year. Unquestionably the
increase in the rate drove considerable matter out of the mails
altogether and diverted other matter to the cheaper classifications.
Some business concerns turned to the use of post or postal cards in
sending out statements and advertisemé&nislic utility

companies and department stores arranged for the delivery of bills
by meter readers or other employees, but in these diversions the
low wage scales generally prevailing and the desire of the
companies to find ways to utilize their surplus employees were
probably factors of no less importance than the increase in the
postage raté*’

On January 3, 1934, Farley ordered letter carriers to remove circulars,llsaadbithe
like from private mailboxes and to hold it at post offices until postage wa$’paide legality
of this order was doubtful, however, and the Post Office urged Congress to ersatidedf®
On February 13, 1934, the House Committee on Post Office and Post Roads favorably aeported
bill to restrict access to mailboxes, H.R. 3845, that had languished in the caforitiee past
year*® The committee explained the purpose of the bill as follows:
The purpose of this bill is to curb the practice of depositing
statements of account, circulars, sale bills, etc., in letter boxes
established and approved by the Postmaster General for the receipt

or delivery of mail matter without payment of postage thereon, by
making this a criminal offense.

Business concerns, particularly utility companies, have within
the last few years adopted the practice of having their circulars,

1933) at 2.
47 postmaster General Annual Report 1383x (emphasis added).

“48Farley Bars Handbills From Private Mail Boxes &M York Times, Jan 3, 1934, p. 15. According to
the story, "It was explained that post boxes ifiomis of home often have been so jammed with cnsuthat mail
matter had to be left by postmen stuck in doors."

44978 Cong. Rec. 2780 (Feb. 19, 1934) ( remarks ofély: “there is grave doubt as to whether the
Postmaster General's orders can be maintaineduwtithe passage of this act").

40 R. 3845, 73d Cong., 1st Sess. (1933). The lzif imtroduced by Arthur Lemneck of New York. 77
Cong. Rec. 647 (Mar. 20, 1933). He did not speakhdHouse consideration of the bill.
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statements of account, etc., delivered by private messenger, and
have used as receptacles the letter boxes erected for the purpose of
holding mail matter and approved by the Post Office Department

for such purposelhis practice is depriving the Post Office
Department of considerable revenue on maitkich would

otherwise go through the mails, and at the same time is resulting in
the stuffing of letter boxes with extraneous maitér.

This bill was passed by the House and the Senate with virtually no #ékat signed by the
President Franklin Roosevelt on May 7, 1934. The final act stated:
Whoever shall knowingly or willfully deposit any mailable

matter such as statements of accounts, circulars, sale bills, or other

like matter, on which no postage has been paid, in any letter box

established, approved, or accepted by the Postmaster General for

the receipt or delivery of mail matter on any mail route with intent

to avoid payment of lawful postage thereon; or shall willfully aid

or assist in any of the aforementioned offenses, shall for every such
offense be punished by a fine of not more than $'300.

In sum, it appears clear that the purpose of the mailbox monopoly statute was to protect
the revenues of the Post Office by inhibiting the ability of private compémimsmpete in the
business of transporting and delivering " statements of accounts, circalarbills, or other like
matter" sent out by public utility companies, department stores, and othearfjyrimcal)
business concerns. Although the mailbox monopoly was portrayed by Congressional sggnsors
similar to an earlier Post Office rule relating rural mailboxesact it represented a substantially
different and more restrictive approach. When the idea was first consideir®82, it was not
enthusiastically embraced by either the Post Office or Congress. Howesarly 1934, in the
face of a large decline in mail volume and the failure of lower rates to yeimedituation, a
restriction on mailbox access was first adopted by the Post Office with dolelyeiiauthority
and then quickly ratified by Congress without significant debate. It sesnte Surmise that, in
adopting the mailbox monopoly, Congress was significantly influenced by the unusual Econom

and legislative developments of the period.

“51H.R. Rep. No. 709, 73d Cong., 2d Sess. (Feb.d34)l(emphasis added). The Senate committee report
is substantially the same. S. Rep. No. 742, 73dC@d Sess. (Apr. 17, 1934).

5278 Cong. Rec. 2780 (Feb. 19, 1934, passed Hads@290 (Apr. 25, 1934, passed Senate). In each
chamber, consideration occupies less than a hg# athe Congressional Record.

453 Act of May 7, 1934, ch. 220, § 2, 48 Stat. 667.
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Development of the mailbox monopoly also raises questions about scope of the postal
monopoly. In his 1930 annual report, Postmaster General Brown refers to widespread
competition in the carriage of "newspapers, magazines, circulars, prinedtisidg matter, and
merchandise of every kind." Congressional reports and Post Office documentspettedly to
private delivery of such documents. The final legislation explicitly denieatprcarriers access
to the mailbox for delivery of "statements of accounts, circulars, sadednlbther like matter"
while pointedly stopping short of prohibiting outright the private carriage of such.itée,
according to the legal opinions of Solicitor Lamar and his successors, the Rosth@d, since
at least the 1910s, interpreted the statutory monopoly over carriage ot dettepackets” to
include a significant portion of the items being conveyed by the Post Offoeefsetitors in the
1930s. Why did not the government not prosecute these competitors? Why did not Congressional
supporters of the Post Office demand prosecution in order to protect postal revenpesad
of precipitous decline in mail volume? In a Congressional hearing on the postaradons
bill for 1932, Postmaster General addressed these questions as follows:

Mr. Brown. As you understand, vi\ave a monopoly only of
first-class mail. That is the troubl& Congress gave the Post
Office Department a monopoly of the first, second, third, and
fourth classes, then we would get all of the businessybéuiave a

monopoly of only sealed-letter mail. We have to come into
competition with every sort of carrier on everything else.

[Rep.] Thatcher. You do not think that Congress could or
would undertake to enact legislation to give the Post Office
Department a monopoly on second and third class mail matter?

Mr. Brown. No; | do not think that would be good public
policy. . ..

The Post Office Department has been set up primarily and
essentially for the purpose of carrying first-class mail. That is what
it is for. The Congress of the country believed that in carrying the
private correspondence of the Government and individuals, the

Government itself should have charge of the whole operation . . .
454

The testimony of Postmaster General Brown and the history of the develagfrttent

mailbox monopoly appear to call in question the extent to which the legal integureiatt the

“>4Hearings on H.R. 14246, the Post Office Appropoiatbill for 1932, before a Subcomm. of the House
Comm. on Appropriationg1st Cong., 3d Sess., at 227-28, 230 (1930) (esipladded).

GEORGE MASON UNIVERSITY NOVEMBER 2008



POSTAL MONOPOLY LAWS 169

postal monopoly embodied in the opinions of the Solicitor of the Post Office were in fact
accepted by, or even known to, Congress and the general public. It must be kept in ntived tha
opinions of the Solicitor regarding the scope of the postal monopoly were not published until
many years after they were rendered and were not tested ifourt.

8.5 Limitation of Special Messenger Exception, 1934

On June 22, 1934, a month and a half after adopting the mailbox monopoly statute,
Congress amended the special messenger exception to the postal monopeliostatikar
purpose. The gist of the amendment was to limit special messengers to aHrnageore than

twenty-five letters per occasidr’

In the House, the Committee on the Post Office and Post Roads proposed to limit speci
messengers to the carriage of five letf8fdhe committee explained that the purpose of the bill

was to increase the revenues of the Post Office:

This provision of a law [permitting special messengers]
enacted in Colonial days, and obviously without any conception of
the present day development of the country is providing a loophole
whereby the Government is annually losing hundreds of thousands
of dollars in revenue which should be received by the Post Office
Department.

Investigation by post-office inspectors discloses that private
corporations, firms, and individuals are delivering for other private
corporations, firms, and individuals great quantities of letters
without payment of postade®

“>*The only postal monopoly cases between 1915 aiil 4ppear to be United States v. Southern Pac.
Co., 29 F.2d 433 (D. Ariz. 1928) (scope of thedlettof-the-carrier exception) and Goldman v. Anari©ealers
Service, Inc. (2d Cir. 1943) (search and seizutbaxity of postal inspectors).

458 Act of Jun. 22, 1934, ch. 716, 48 Stat. 1207. [eheslative history of this act was as follows: H.R
7670, 73d Cong., 2d Sess. 78 Cong. Rad-ouse referred to committee, 1978 (Feb. 5, 1934), regubback, 7376
(Apr. 25, 1934) (H. Rept. No. 1328), debated, 8@38y 2), amended and passed House, 8783-84 (Mayrl4)
Senatereferred to committee, 8842 (May 15), reporteckb8554 (May 25) (S. Rept. No. 1171), passed &enat
11265 (Jun. 13). Examined and signed in House, 21&1n. 15), and Senate, 11811 (Jun. 15). Presemted
President, 12258 (Jun. 16) and approved, 12454 {B)r(Pub. L. 455).

*"H.R. 7679, 73d Cong., 2nd Sess. (1935). The lai#l imtroduced by William Brunner of New York. 78
Cong. Rec. 1978 (Feb. 5, 1934). He did not speakgliiouse consideration of the bill.

8 H.R. Rept. No. 1328, 73d Cong., 2d Sess., at 1.(2H 1934). The Senate report is less than a page
makes similar points. S. Rep. No. 1171, 73d Ca&d)Sess., at 1 (May 10, 1934).
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During the House debate, a manager of the bill, Representative D. C. Dobbimsoda Illi
answered a question whether the bill would interfere with the distribution of "harid\itls
Dobbins stated,

This does not change the law as to what may be sent outside of
mail matter. The limitation relates only to first-class mail. The
telegraph companies and those who furnish messenger service
have been coming and taking the cream out of the Postal Service
by the inexpensive handling of local delivery letters, and the Post
Office Department estimates that this deprives the Department of
our hundred or five hundred thousand dollars of revenue &3ear.

To satisfy some concerns that the bill would hinder small business, Dobbins amendédadhe bil
raise limit on special messengers to 25 letters. As amended the bill was dpprake House

on May 14. On June 13, the Senate approved with no debate. President Roosevelt signed the bill
into law on June 22, 1934.

8.6 Proposal to Eliminate "Regular Trips or Stated Feds," 1935

The limitation on special messengers apparently was not as efficacibesRasst Office
had hoped. Private delivery companies continued to delivery of large numbers of bills and
statements. They argued such delivery services were not prohibited by thenoostpoly
because they were not provided "by regular trips or at stated periods." If $uehydservices
did not come within the postal monopoly proscription, they were unaffected by dibmiba
the special messenger exception. On July 9, 1935, the Post Office and Departmsinteof J
asked Congress to delete the reference to service "by regular tripstaiedtperiods” in the all-
purpose postal monopoly statute, section 181 of the Criminal Code of 1909. If amended in this
manner, the postal monopoly law would prohibit all private express service, irragulell as
regular. The government also asked Congress to limit the special mersseception to

conveyance of 25 letters per day for each sender.

The proposal to expand the scope of the postal monopoly by striking the words "by
regular trips or at stated periods" was approved by both houses of Congressfiareat di

times. The House quickly approved the government's request. A bill was introduced d%, Jul

4978 Cong. Rec. 8230 (May 7, 1934).
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reported on July 23, and approved on August 8, 1935, by a vote of 97 fBh2 Senate
committee, however, did not report the bill, and the 74th Congress adjourned in June 1936
without approving the measure. In the 75th Congress, in February 1937, a similar bill was
introduced in the Senate and passed without debate in April, but it was never repadnd by t
House committeé™ The legislative record offers no explanation why this bill was never

enacted.

The report of the Senate committee included a letter from Acting Postrasteral
William Howes explaining the Post Office's support for measure. Howesléctared that there
was "widespread delivery of letters without payment of postage thereon ¢mapie
companies.” He then recounted the interpretation placed upon the words "by rgugitar at
stated periods" by a telegraph company by quoting from a letter from mamdgdentg
employees:

To the extent that it involves the delivery of what is commonly
called letters our messenger service is more and more coming
under the scrutiny of the Post Office Department and its inspectors
... our service is available to anyone at any time for the delivery
of communications . . . if the customer uses our service for the
delivery of letters . . . and desires to use it again . . . he may do so
provided he specifically requests the service on each particular
occasion as and when he requires it. If the individual applications
of a patron should occur at regular intervals, it is possible the Post
Office Department may claim that the law has been violated and
demand payment of a fine or reimbursement to the extent of the
amount of postage lost . . . Our position is that we stand ready to
deliver communications on any particular occasion but we do not

401 R. 8869, 74th Cong., 1st Sess. (1935). 79 CReg.: introduced and referred to House committee,
11197 (Jul. 15, 1935), reported by House committé&41 (Jul. 23, 1935) (H. Rept. No. 1613), debaetknded,
and passed House, 12682-83 (Aug. 7); referred nat8eeommittee, 12716 (Aug. 8). In the House, tite vn
passage was 97 yeas, 2 nays. The House committea hearing on July 2&onveyance of Letters by Special
Messenger: Hearings on H.R. 8869 Before a Subcarfithe House Comm. on the Post Office and Post$oad
74th Cong., 1st Sess. (1935). During the hearingt Bffice Solicitor W. E. Kelly was asked to giae example of
a third class item that would be considered aétetwithin the scope of the postal monopoly. Hevaared, "A
jeweler might put on a sale and multigraph someafgoersonal invitation to come in and take adagstof it, they
would type the person’s name in, sign it personalhd put it in an envelope and type a particuigiress on the
outside and then not seal itd. at 9. He also stated that Post Office interprépadket” to refer to a letter of four or
more sheets.

1S, 1426, 75th Cong., 1st Sess., at 81 Cong. Remduced and referred to Senate committee, 988. (F
8, 1937), reported by Senate committee, 2865 (B@r(S. Rept. No. 271), passed Senate, 3226 (Agnos
debate); referred to House committee, 3358 (Apr. 9)
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solicit or make arrangements for service by regular trips or at
stated period&’?

Howes makes clear that the Post Office and Department of Justice suppgickdive
clarification because they felt the statute did not rule out such an interpretateastavith

sufficient clarity.

8.7 Expansion of the Stamped Envelope Exception, 1938

In March 1936, the Post Office asked Congress to extend the stamped enveloperexcepti
to permit private carriage of envelopes on which postage had been paid by meangef posta
stamps or metered indict& in addition to letters enclosed in government stamped, i.e.,
envelopes issued by the Post Office embossed with st&frPsngress was apparently in no
hurry to act on this proposal. Although a bill was introduced in April 1936, no action was taken
in the 74th Congress. In April 1937, the bill was reintroduced in the 75th Cofijt€ssJune
16, 1938, the final day of the 75th Congress, the bill was abruptly reported by the House
committee, passed the House, reported by the Senate committee, and passetethEngema
was no debate or amendment in either h8tfseresident Franklin Roosevelt signed the bill into
law on June 29, 1938’

The 1938 act amended section 239 of the postal code of 1872 so that it read as follows:

%23, Rep. No. 271, 75th Cong., 1st Sess. (Mar. 237)l(quoting letter from Acting Postmaster General
Hows dated Mar. 9, 1937) (omissions in original).

63 Seel etter from H. Branch, Acting Postmaster GendmDaniel Bell, Acting Director, Bureau of the
Budget (Feb. 20, 1937), in National Archives (POBE)try 2 (attached draft letter to Congress retiersn earlier
letter of Mar. 21, 1939). The Post Office’s bill sveatroduced in the 74th Cong., 2d Sess., as F2R23 on Apr. 8,
1936, 80 Cong. Rec. 5219 (1936), but was not reddsy the House committee.

%4 3olicitors for the Post Office had interpreted éxeeption to apply to government stamped envelopes
only. 4 Op. Sol. P.O.D. 25 (1905) (No. 1365) (stemnot carry letters with postage paid by adhestamps); 5 Op.
Sol. P.O.D. 614 (1913) ("requires the use of ‘stachpnvelopes’ and not ‘postage stamp<Yntra8 Op. Sol.
P.0.D. 395 (1935) (postage stamps may be useditp@atage to government stamped envelope).

“5H.R. 6168, 75th Cong., 1st Sess. (1837). 81 CRRg.: introduced and referred to House committee,
3206 (Apr. 6, 1937).

% H R. 6168, 75th Cong., 3d Sess. (1838). 83 Corg.:Reported and passed House, 9665 (Jun. 16,
1938) (H. Rept. No. 2785); passed Senate, 9570 {®)nexamined and signed in Senate, 9614 (JYynahd
House, 9699 (Jun. 16); presented to President, @01l 16), and approved, 9706 (Jun. 16). The Sexdipted the
House bill rather than an identical bill, S. 41ifiroduced in the Senate. 83 Cong. Rec. 9570 (1938)

487 Act of Jun. 29, 1938, ch. 805, 52 Stat. 1231.
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All letters enclosed in stamped envelopes, if the postage-stamp is
of a denomination sufficient to cover the postage that would be
chargeable thereon if the same were sent byenaglopes with
embossed postage thereon, or with postage stamp or stamps
affixed thereto, by the sender, or with the metered indicia showing
that the postage has been prepaid, if the postage thereon is of an
amount sufficient to cover the postage that would be chargeable
thereon if the same were sent by maidy be sent, conveyed, and
delivered otherwise than by mail, provided such envelope shall be
duly directed and properly sealed, so that the letter cannot be taken
therefrom without defacing the envelope, and the date of the letter
or of the transmission or receipt thereof shall be written or stamped
upon the envelopeand that where stamps are affixed they be
canceled with ink by the send&ut the Postmaster General may
suspend the operation of this sectwrany part thereotipon any

mail route where the public interest may require such

suspensiofi®®

The only significant statement of purpose is provided by House committee rdqmort. T
bulk of the report is a copy of a letter from the Post Office requesting thedanent:

The purpose of this measure is to liberalize the conditions
under which letters may be transported out of the mails upon
payment of proper postage.

If letters be sent outside the mails . . ., they may be forwarded
only in Government-stamped envelopes. This Department has
received many communications from persons and concerns
inquiring whether they may forward letters occasionally in
commercial envelopes with the proper postage stamps affixed
thereto, or with the metered indicia showing that the postage has
been prepaid. Letter under the provisions of this section are usually
carried outside the mails by truck and bus operators where time
can be saved, in lieu of the delivery thereof through the mails.
Especially is this true in small towns and communities, without
direct rail connections. Also, many letters are forwarded under this
section by banks along with a shipment of checks by express, or by
merchants who send along a letter of advice or instructions, etc.,
with a shipment of merchandise by express.

It is the view of the Department that section 239 of the act of
June 8, 1872, should be amended so as to permit letters to be sent
in envelopes with postage stamps affixed thereto or with the

“%8 CompareAct of Jun. 29, 1938, ch. 805, 52 Stat. 1231, 123ith Revised Statutes (1878) § 3993.
Technically, it seems that the 1938 act shouldtéied as an amendment to the Revised Statutes th#methe
1872 act.
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metered indicia showing that postage has been préaid.
In a three-sentence discussion of the Post Office proposal, the House teemmit
summarized the proposal as one "to permit the sending of letters outside oflshé&umavith
the postage prepaid, in envelopes which are run through a metering machine, or in ordinary
envelopes with stamps attaché® This sentence seems to summarize the purpose of this
amendment. In sum, the amendment established three methods for paying postagéopese
carried out of the mails where previously there had been only one method.

It must be noted that the Post Office proposal also added the words "or anyrpait the
to the delineation of the Postmaster General’s authority to suspend the stampageenvel
exception, originally granted in 1864. As amended by the Post Office, the suspensidnrprovis
read: "But the Postmaster General may suspend the operation of this seatigrpart thereof
upon any mail route where the public interest may require such suspension.” The ieest Off
letter did not specifically explain this element of its proposal. The obvious ietatipn is that it
would allow the Postmaster General flexibility to suspend one of the methodsrd payi
postage—thus reapplying the postal monopoly—without suspending the others. For example, t
Postmaster General might conclude that payment of postage by means & ptastggs was
resulting in fraud due to reuse of stamps but that payment of postage other means dg&nbt pre
this risk. In the 1970s, the Postal Service adopted a wholly different interqumetéthis phrase.
The Postal Service argued that the phrase "or any part thereof" auttibaz@ostmaster
General to suspend not a portion of the exception for stamped envelopes but the sender's
obligation to pay postage on letters carried out of the mail. In other words, the 'Johrase
part of* language allowed the Postal Service to create wholly new exceptithrespostal
monopoly. The legislative history of this amendment does not seem to support thigtiatemmr

8.8 From Pamphlets to the Postal Monopoly Regulationfs1954

TheCode of Federal Regulationgas an outgrowth of the proliferation of federal
agencies during the 1930s. The first edition of the C.F.R. appeared in 1938. The postal servic

was the subject of title 39. Part 19 addressed the transportation of mail. It thalstdert

9 H.R. Rep. No. 2785, 75th Cong., 3d Sess., ati. (U, 1938).
41014, at 2.
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section on the postal monopoly aimed primarily at the carriage of lettemsriopan carriers
such as railroads and cited the 182#stal Laws and Regulatioas well as the postal monopoly

statutes as authority.

Section 19.1 Letters delivered to post offices in bulk by
freight, expressPostmasters may accept for mailing letters
delivered to them in bulk by freight, express, mail, or messenger:
Provided, each of such letters bears the return card of a person or
firm located within the delivery limits of their offices: And
provided further, That each of such letters is duly directed and
properly sealed and bears the proper postage, which should be
purchased at the office of mailing(R.S. 3982, sec. 1, 20 Stat.

356, sec. 181, 35 Stat. 1123; 18 U.S.C. 304) [Sec. 1710].

™ The source of §§ 19.1 to 19.4, inclusive, (except for
amendments noted in the text,) is Postal Laws and Regulations,
Postmaster General, 1932.

19.2 Letters which may be carried by common carriers
outside mail(a) A railroad or steamboat company or other
common carrier may carry outside of the mails letters written and
sent by its officers and agents which relate to its business only,
without inclosing the same in stamped envelopes. Such letters may
be to other of such carriers' officers and agents, to those of
connecting lines, or to anyone else, so long as no other carrier
intervenes.

(b) Letters of a company or carrier addressed to officers or
agents of a connecting line on business relating to such company
or carrier and delivered to an agent of the latter at the point of
connection may be carried, and such carriage continued by the
connecting company or carrier.

(c) Letters written by a railroad company and addressed to
the manager of an eating house operated by such company, or
written by him and addressed to the company, may be carried.

(d) No company or carrier, or any officer or employee
thereof, may carry outside of the mails letters which are neither
written by the company or carrier nor addressed to it. The fact that
letters' relate to through business over the lines of all companies or
carriers transporting the same shall not warrant a company in
carrying such letters from one of its connecting lines to another.

(e) Where companies or corporations operating railroads
are united as a system of railways, the right to carry letters outside
of the mail without payment of postage shall remain as an
appurtenant of the individual companies or corporations
composing the system, and shall not by reason of the union into a
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system become the right of the system. (R.S. 3985, sec. 184, 35
Stat. 1124; 18 U.S.C. 307) [Sec. 1715]

In the second edition of the C.F.R., published in 1949, the entire 1948 edition of the
Postal Laws and Regulations was reprinted as title 39. Regulatiomsg étathe postal
monopoly appeared as section 91. As in previous editions &fa$tal Laws and Regulations
the postal monopoly regulations of the 1949 edition of C.F.R. consisted of a repetition of

statutory provisions. The only significant additional explanatory text was beviog:

Note: The Congress, under authority of the Constitution (sec. 1),
has vested in the Post Office Department an absolute monopoly of
the transportation of letters and packets by regular trips or at stated
periods over all post routes. The above proviso and section make
certain exceptions to the general statute. The term "packet” now
has only historical significance. At one time a correspondence
limited to a single sheet was called a single letter; two sheets a
double letter; and three sheets a triple letter. All such
communications composed of four or more sheets were called a
packet. (Williams v. Wells Fargo &, Co. Express, 177 Fed. 352.)
The Government monopoly does not extend to all matter admitted
to the mails but only to letters. Letter- carrier routes are post

routes?’?

In January 1952, Solicitor Roy Frank published a fourth edition of the postal monopoly
pamphlet,The Private Express Statutéisis time retitledRestrictions on Transportation of
Letters AlthoughRestrictions on Transportatidiollowed the conceptual approach of earlier
editions, the style was more formal and authoritative. The text now includednstadi case law
and Solicitors’s opinions drawn from the last edition ofDingest As revised, the opening text

read as follows:

A. GENERAL STATEMENT

Sec. 1. In General he intent of The Private Express
Statutes is to confer a monopoly, with stated exceptions, on the
Post Office Department over the transportation of letters for others.
This monopoly was created prior to the adoption of the
Constitution and has existed with varying provisions continuously
in the United States from that time to the present. The types of
matter which are subject to the monopoly are discussed in sections

139 C.F.R. 88§ 19.1-19.2 (1938).
47239 C.F.R. § 91.1(b) (1949).
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2 through 13 of this pamphlet. The types of transportation which
are covered by the statutes are discussed in sections 14 and 15.
Exceptions to the monopoly are discussed in sections 16 through
23. Sections 24 through 28 embrace miscellaneous problems
related to The Private Express Statutes.

B. MATTER SUBJECT TO THE MONOPOLY

Sec. 2. Letters and Packet$he Private Express Statues, by
their terms, apply both to letters and to packets. The word
"packets" now has only historical significance. "Packet" as used in
The Private Express Statutes means either a letter consisting of
several sheets of paper or as two or more letters under one cover.
As used in The Private Express Statutes, the word "packet" does
not include a parcel or bundle of merchandise. For practical
purposes, therefore, the Government monopoly may be said to
extend only to "letters."

Sec. 3. Letters in Generd."letter” is generally defined as a
message in writing and may be written in English, in a foreign
language, or in a code. To be written it need not be in handwriting
but may be written by a system of checking from a list of printed
statements, or punching holes, or by point print, or in raised
characters used by the blind. A letter may be in a sealed envelope,
in an unsealed envelope, or not in an envelope at all. However, a
writing is not a leter [sic] unless addressed to or intended for some
particular person or concern. In addition to communications of a
purely personal nature, the word "letter" includes any matter
conveying live, current information between the sender and the
addressee. If the sender expects or intends the addressee to act,
rely, or refrain from acting on the information, the information is
live and current. While a distinction is observed for other purposes
between letters and circulars, the term "letters" under The Private
Express Statutes may embrace circulars inasmuch as the term
“circular” is defined to be a printed letter which, according to
internal evidence, is being sent to several persons in identical
terms?”® The fifth and final edition of this publication was issued
in 1967 and known to many as "Publication 14%4."

On December 1, 1954, the Post Office announced a complete revision of its

475
S

regulations:” Regulations relating to the postal monopoly became Part 42. For the first time, the

73 post Office DepartmenRestrictions on the Transportation of Letters: Fivate Express Statutes and
Interpretations(4th ed. 1955).

474 post Office DepartmenRestrictions on Transportation of Letters: The BtavExpress Statutes and
Interpretations(5th ed., 1967) (Publication 111).

47519 Fed. Reg. 7765 (Dec. 1, 1954).
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postal monopoly regulations departed from a simple repetition of statutory tésadnthe new
regulations closely followed the broad, normative interpretation of the postal mypstetoites
reflected inRestrictions on Transportation of Lett€ior example, sections 42.1 and 42.2 declare
positively what is and is not a "letter"

842.1Postal service monopalyhe Post Office Department
has a monopoly over the transportation of letters for others over
post routes. This monopoly was created prior to the Constitution
and has existed, with varying provisions, continuously from that
time to the present. This subchapter defines the types of matters
which constitute letters and hence which are subject to the
monopoly. It sets forth the types of transportation covered under
the monopoly. It also prescribes exceptions to the monopoly.

8 42.2What are letters—(a) Definition of letterd) A letter is
a message in writing and may be written in any language, or in
code. It need not be in handwriting but may be written by a system
of checking from a list of printed statements or punching holes or
by point print or in raised characters used by the blind.

(2) For purposes of the exercise of the postal monopoly, the
term letters may include circulars, as the term circular is defined to
be a printed letter which is being sent to several persons in
identical terms. . . .

(4) In addition to communications of a purely personal nature,
the word letter includes any matter conveying live, current
information between sender and the addressee. If the sender
expects or intends the addressee to act, rely or refrain from acting
on the information, the information is live and current. . . .

(b) Rulings on lettersThe examples set forth in this part do not
comprise every type of matter which would fall either within or
without the scope of the letters covered by the Postal monopoly.
The sender or carrier of a matter who has any doubt as to whether
such matter is or is not a letter may obtain, upon request, a specific
ruling from the Solicitor of the Post Office Departm&fft.

It appears open to question whether the 1954 postal monopoly regulations were
consistent the Post Office's regulatory authority. The Post Offictrilsiposition was that the
postal monopoly statutes were penal laws which could not be authoritatively cdristriine
Post Office’’” In promulgating new regulations, in addition to the postal monopoly statutes

4719 Fed. Reg. 7765, 7801 (Dec. 1, 1954)ified at39 C.F.R. §§ 42.1-42.2 (1955).
4777 Op. Sol. P.O.D. 360, 362 (1922)
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themselves, the Post Office relied to two general provisions as a legdipaksesregulations.
Section § 161 of the Revised Statutes authorized the head of every government defiartment
prescribe regulations, not inconsistent with law, for the government of his Departhe

conduct of its officers the clerks, the distribution and performance of its busindshea

custody, use, and preservation of the records, papers, and property appertainfifj$edtion

396 of the Revised Statutes stated that, "It shall be the duty of the Postmastal:GenTo
superintend generally the business of the department, and execute all laves ticetée postal
service.*”? It both cases, the authority of the Postmaster General seems to be brtiitad t
needed to govern the Post Office Department. These provisions do not seem to undercut the
conclusions of earlier postal lawyers that the Post Office lacks auttmatntinister the

criminal provisions establishing the postal monopoly.

The 1955 postal monopoly regulations were modified only in minor respects prior to
enactment of the Postal Reorganization Act of 1970. In 1958, the Post Office desetgalesx
of checks and draft that were interpreted to be letters and the descriptionksf @hédrafts not
interpreted to be letters was revi8ln 1966, Part 42 was renumbered as Part'352.1968,
the description of bills and statements of account interpreted to be lettamsvisasf>? Also in
1968, the requirements for payment of postage on mail forwarded by expressasigortiation

by the Post Office were revisét.

Remarkably, in December 1970, after enactment of the Postal Reorganization Act but
before establishment of the Postal Service, the Post Office seemed tmdbatithe postal
monopoly regulations and the postal monopoly pamphlets had become virtually substitutable. |
a revised version of its regulations, the Post Office withdrew the postal monegulgtions

and declared as follows:

4’8 Revised Statutes (1878) § 16bdified at5 U.S.C. § 22 (1952).
"9 Revised Statutes (1878) § 3@6dified at5 U.S.C. § 369 (1952).
8023 Fed. Reg. 2423 (Apr. 15, 1958).

8131 Fed. Reg. 15530 (Dec. 8, 1966). Thus, the posiaopoly regulations became 39 C.F.R. § 152.1-
2.3 (1967). In 1961, the address of the officehmRost Office to which postal monopoly inquirieedd be
directed was changed. 26 Fed. Reg. 12125 (Ded.98).

8233 Fed. Reg. 17243 (Nov. 21, 1968).
48333 Fed. Reg. 18237 (Dec. 7, 1968).
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The Postal Service has a monopoly over the transportation of
letters for others over post routes. For detailed information,
information, refer to Publication 111, Restrictions on
Transportation of Letters. A sender or carrier of matter who has
any doubt as to whether such matter is or is not a letter may obtain
on request a specific ruling from the General Counsel of the Postal
Service. Address inquiries to the Assistant General Counsel,

Opinions Divisior*®*

An introductory note stated that the former Part 152 was one of several partsehmatiaved

from the Code of Federal Regulations and are retained in force as uncodifietioagudf the

Post Office Department®

8.9 Postal Code of 1960 and Rulemaking Authority

In 1960, the 86th Congress codified the postal laws as Title 39 of the United States

Code?® This was the first codification of the postal laws since the postal code of 1872,

reenacted in 1874 as title 9 and 46 of the Revised Statutes. Provisions of the postal monopoly

statutes in the Revised Statutes that were not moved to the criminal code in 1968difee

as chapter 9 of the postal code of 1960. Chapter 9 of the 1960 code was renumbered but

otherwise reenacted without change as chapter 6 of the Postal Reorganigatdta9Y0. See

Table 10.

Table 10. Civil postal monopoly provisions: fromvigd Statutes to current law

Revised Statutes Postal Code Postal Reorganization Act
1874 1960 1970
3987 902 602
3989 905 605
3990 904 604
3991 906 606
3993 901 601
4026 903 603

8435 Fed. Reg. 19456 (Dec. 23, 1970).
8535 Fed. Reg. 19399 (Dec. 23, 1970).

88 Act of Sep. 2, 1960, Pub. L. 86-682, 74 Stat. 578.
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The overall purpose of the 1960 codification was to restate pre-existing law without

change. The House committee, which originated the bill, stated in its report:

The object of the new title is to restate existing law, not to
make new law. Consistently with the general plan of the United
States Code, the pertinent provisions of law have been reworded
and rearranged, subject to every precaution against making
changes in the substance or disturbing existing rights, privileges,
duties, or functions.

It is sometimes feared that mere changes in terminology
and style will result in changes in substaocempair the
precedent value of earlier judicial decisions and other
interpretations. This fear might have some weight were this the
usual kind of amendatory legislation. . . . In a codification statute,
however, the courts uphold the contrary presumption: the law is
intended to remain substantively unchan$éd.

Nonetheless, the postal code of 1960 may have crucially expanded the rulemaking

authority of the Post Office with respect to the postal monopoly statutes.rewheode, the

general rulemaking authority of the Postmaster General was set oubroaddy than in the

Revised Statutes. Section 501(1) provides, "In addition to his other duties, the Rastmast

General shall—(1) prescribe rules and regulations he deems nedessacygmplish the

objectives of this titl&*® Historically, the postal monopoly statutes were intended to serve the

"objectives of this title" since they were part of the postal code in 1872. Iteasatdrguable,

therefore, that the 1960 postal code granted the Postmaster General rulemakirity aver

the postal monopoly statutes that was not granted in the Revised Statutes. Wititogbpec

rephrasing of the rulemaking power of the Postmaster General, the Housdteemeport

explained:

Based ontitle 5, U. S. C., 1952 ed., 88 22, 3114, 369 (R. S. 161,
396, Aug. 31, 1954, ch. 114 31, 68 Stat. 998. This section,
paragraph (1), bring into title 39 the general authority given to all
departments to prescribe regulations for the government of their
departments (sec. 22 of title 5). Paragraph (1) is also based on the
many sections of title 39, which authorize the Postmaster General
to issue rules and regulations to implement acts of Congress. In
each instance the authority to do so is omitted and the revision

“8"H.R. Rep. No. 36, 86th Cong., 1st Sess., at 3Q)195
88 Act of Sep. 2, 1960, § 501(1), Pub. L. 86-682S¥4t. 578, 580.
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notes indicate that this section, paragraph (1), is intended to convey
authority to prescribe the regulatioffs.

In this report there appears to no specific indication that the consolidation of theedjvants of
rulemaking authority in the postal laws was intended to grant the Post Officautieavity over

the criminal postal monopoly statutes. In 1976, however, the court of appeals in thenimporta
ATCMU casé® relied upon section 401(2) of the Postal Reorganization Act—the reenactment of
section 501(1) of the 1960 code—in recognizing the Post Office's rulemaking authoritiieve

postal monopoly.

8.10 NALC v. Independent Postal System, 1971

The first case in the twentieth century—indeed, apparently the firsegase-to turn on
the meaning of the terhatter as used in the postal monopoly statutes Metsonal Association
of Letter Carriers v. Independent Postal Systéthin this case, in 1971, a federal district court,
on application of a postal union, enjoined a private company from delivering bulk printed
Christmas cards bearing no personal written message and distributed induasealepes. The
court concluded that such cards were "letters" because "a lettar thithmeaning of the
Governmental letter monopoly is a message in writing, printed or otherwise, in wholpaot, i
addressed to a particular person ro concern and may be in a sealed or unsealed ematlape or
an envelope at alf®? The court's conclusion was based the 1970 postal monopoly regulations of
Post Office Department, dictionary definitions, and brief definitions oibrel "letter" culled
from four cases (three from the nineteenth century). None of the four caged sffeng
authority for the court's conclusion. In the only federal case cited, the dmedtupon a lottery

law decision that had been overruled sub silentio by the Supreme*®ourt.

894 R. Rep. No. 36, 86th Cong., 1st Sess., at ABLI

490 Associated Third Class Mail Users v. United St&estal Service, 600 F.2d 824 (D.C. Cir. 19¢@)t.
denied 444 U.S. 837 (1979). In coming to this conclusitie court did not reexamine the history of themaking
provision of the 1960 postal code).This case isutised in detail below.

91 National Ass'n of Letter Carriers v. IndependemstBl Systems, 336 F. Supp. 804 (W.D. Okla. 1971),
aff'd 470 F. 2d 265 (10th Cir. 1972).

492 National Ass'n of Letter Carriers v. Independemstl Systems, 336 F. Supp. 804, 809 (W.D. Okla.
1971),aff'd 470 F. 2d 265 (10th Cir. 1972).

93 |d. The four cases were as followsUnited States v. Brittqri7 F. 731 (D. Ohio 1883), the court had
concluded that a "letter" was a "writing" withinetmeaning of a prohibition against the mailing lo§cene
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On review, the Tenth Circuit Court of Appeal upheld the district court's finding on the

meaning of the term letter without discusstdh.

8.11 Summary of the Evolution of Post Office Administian of the Monopoly

By the 1960s, the Post Office had grown into a universal national service thatedelive
letters, periodicals, advertisements, and parcels to every address indheusatally five or six
days per week. The legal framework for the Post Office had been modifiedlargkd but not
fundamentally changed. Only in 1960 were the amendments to the postal law since 1872

collected into a new postal code.

Over this period, the fifteen postal monopoly provisions of the Revised Statutes were
consolidated into thirteen provisions. Seven were included in the first criminal code daidopte
1909, and reenacted in the second criminal code, Title 18 of the United States Code, adopted in
1948. Six of the postal monopoly statutes of Revised Statutes were incorporated into the
codification of the postal laws in 1960. In the process, these provisions were rewordet but
substantively changed. Only three relatively minor substantive changemagean the postal
monopoly statutes between the 1890s and 1960s. First, in 1909, Congress clarified tharight of
company to carry letters relating to its "current business" (coimigyien interpretation of prior
law by the Attorney General). Second, in 1934 Congress limited to twenty-five thenafm
letters that a special messenger may carry out of the mail. Third, in 1938, Goniglesed the
exception from the postal monopoly for government stamped envelopes to include envelopes

with postage stamps or metered indicia affixed and cancelled.

During this period, the most significant changes in the postal monopoly law were
administrative in nature. In broad terms, the administrative position of the figsttGwards
the postal monopoly statutes evolved in three phases.

"writings." On this point, however, tHgritton court had been overruled sub silentio by the Supr€ourtSee
United States v. Chase, 135 U.S. 255 (1890); UrStates v. Wilson, 58 F. 769 (N.D. Cal. 1893). dlition, the
court referred to two state cases construing ttieréd postal monopoly statutes: Dwight v. Brewst& Mass. (1
Pick.) 50 (1822) and Chouteau v. Steamboat St.@xmthll Mo. 226 (1847). In each case, the courtlcmied that
bank notes are not within the scope of the "letteohopoly; neither case considered whether primtater such as
advertisements was covered by the postal monopaotglly, theNALC court also referred to a state case not
involving the postal monopoly, Buchwald v. Buchwald@5 Md. 103, 199 A. 795 (1938).

94 National Ass'n of Letter Carriers v. IndependenstBl Systems, 470 F. 2d 265 (10th Cir. 1972).
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The first phase was the development of a more expansive interpretation of #he post
monopoly statutes. In 1890s, the Post Office interpreted the postal monopoly staiadids tor
curb the practice of railroads which routinely transported out of the mails largae®bf
documents exchanged among different railroads and associated companies. Althagghdhe r
the railroads to transport a substantial portion of "railroad mail" was uttiyraicognized by
Congress and the courts, legal disputes with the railroads provided the initidbbadisoader
definition of the crucial term "letter." In the 1910s, Post Office Solicitdli&kh Lamar issued a
series of opinions that set out a legal rationale for interpreting the"lett@mopoly to include
transmission of all "live, current communications," an approach that he argued dhaluoie
first class mail and at least some third class mail. Opinions by lateit@sliapplied Lamar's
analysis to classify various types of items as in or out of the postal monopolyy wstreut

identifying any specific legal basis for doing so.

The second phase was the assumption by Solicitor Karl Crowley, during the Grea
Depression of the 1930s, of a capacity to expound upon the scope of the postal monopoly
authoritatively. Previous Solicitors had taken the position that the Post Offickramiuhterpret
the postal monopoly statutes authoritatively since they were penal in nature afat¢her
administered by the Attorney General. In this view, the proper role of thet&olvas to advise
officers of the Post Office but not the general public. Faced with large declined Wolame
and rising competition, Solicitor Crowley published a pamphlet for the general pidisic,
Private Express Statutethat normatively described a broad interpretation of the postal
monopoly statutes. He also claimed a broad monopoly for the Post Office in numeabus leg
opinions addressed directly to mailers, another innovation. Bolstering the atitreréas of the
Post Office's administration of the law, Solicitor Crowley began the peacticiting earlier
Solicitors' opinions as legal authority for rulings on the scope of the postal monopoly

The third phase was the transcription into federal regulations of the broad view of the
postal monopoly statutes espoused in the postal monopoly pamphlets and selected Solicitors'
opinions. Since early in the nineteenth century, Post Office regulations had provided lit
guidance on the postal monopoly beyond a repetition of Congressional statutes. However, in
1952 Solicitor Roy Frank gave the postal monopoly pamphlet a more formal dtiéel, lagal
citations, and retitled the pamphlBEstrictions on the Transportation of LetteFhis revised

pamphlet then served as the basis for regulations on the postal monopoly issued in 1954 as part
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of a general revision of Post Office regulations. A revision of the rulemalthgrity of the
Postmaster General in the postal code of 1960 apparently strengthened, seeadngktently,
the Post Office's claim to legal authority to adopt substantive regulatiansigde¢he scope of
the postal monopoly.

Thus, by the 1960s, the Post Office had assumed the authority to issue legally binding
interpretations of the postal monopoly statutes by means of regulations and Iegeisofdihe
Post Office's interpretation of the postal monopoly statutes was based on ttree hanihe
termletter as used in the postal monopoly statutes included anything conveying live, current
information between sender and the addressee. At the same time, the Posti€officterpreted
the "letter" monopoly to exclude several types of items which conveyed liventurformation
including contracts, bonds and some other commercial papers, legal papers, go@trnment
documents like birth certificates, catalogs, newspapers, books, drawingspsidumaddressed

circulars, and data used for the preparation of bills.

In retrospect, it appears possible for reasonable persons to question the sounteess of t
Post Office's elaboration of the postal monopoly statutes during this periodtogsllmpinions
grounded in questionable legal analysis were prepared with little transparehtlyen cited as
legal authority years—often decades—atfter they were written, loagtaé possibility of
meaningful judicial or congressional scrutiny. In this process, inconsisteait&sliopinions
were largely ignored. Pamphlets that presented a simplified view of the pastapoly to
discourage competition in a time of economic emergency were ultinpaetyulgated as federal
regulations. Although initially reluctant to rule authoritatively on the postal mopapatiutes
because of their penal nature, Post Office lawyers gradually driftedfi®upreme Court's

maxim that "where the charge is crime, it must have clear legislatiiee"b&s

In 1973, the Postal Service would suggest that the administrative interpretatien of
postal monopoly statutes that had evolved over this period "contains inconsistencies and is not

easily understandablé®

9 United States v. George, 228 U.S. 14, 22 (1913).
49638 Fed. Reg. 17512 (Jul. 2, 1973).
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9 Postal Reorganization and the Monopoly, 1970-1974

In 1970, the Postal Reorganization REtrevised the basic legal framework for national postal
services for the first time the reforms of the last nineteenth century.cst®©ice Department
was replaced by an independent federal agency, the United States Bstal Snd enjoined to
operate in a more business-like manner. A second independent federal agenzstalhiee®e
Commission, was simultaneously established to regulate certain fedtthresational postal

service, primarily the allocation of costs and relationships between rates.

The 1970 act did not modify either the postal monopoly statutes or the mailbox monopoly
statute. Congress directed the Board of Governors of the Postal Service to neuwmed for
the postal monopoly. In 1973, the Board of Governors concluded that prior regulations dealing
with the postal monopoly should be replaced by a new set of more comprehensive regulations
setting standards for permissible private carriage. The postal monopalgtias of 1974
represented a fundamental departure from prior administration. In es$ensegpe of the
postal monopoly was untethered from its statutory mooring and defined adriirestuée. The
1974 postal monopoly regulations remained in effect, with minor amendments, through

enactment of the Postal Accountability and Enhancement Act in 2006.

9.1 Board of Governors Report, 1973

Section 7 of the Postal Reorganization Act required the Board of Governors to prepare a

"complete study and thorough reevaluation” of the postal monopoly law as follows:

The Congress finds that advances in communication technology,
data processing, and the needs of mail users require a complete
study and thorough reevaluation of the restrictions on the private
carriage of letters and packets contained in chapter 6 of title 39,
United States Code (as enacted by section 2 of this Act) [this
chapter] and sections 1694-1696 of title 18, United States Code,
and the regulations established and administered under these laws.
The Board of Governors of the United States Postal Service shall
submit to the President and the Congress within 2 years after the
effective date of this section a report and recommendation for the
modernization of these provisions of law, and such regulations and

497 postal Reorganization Act, Pub. L. 91-375, 84.St27.See generallyTierney,Postal Reorganizatian
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administrative practice§®

On June 29, 1973, the Board of Governors submitted to Congress its Restrit;tions
on the Private Carriage of MailThe Board advised against changes in the postal monopoly
statutes but recommended that postal monopoly regulations be revised "to make tabibppli
of the Private Express Statutes much more cf@aihe body of the report was "deliberately
brief," about ten and half double-spaced pages because, because, as the Boaed eiplaur
judgment, the case for retaining the existing restrictions on the privategesof mail is so clear
that we see no need for extensive elaborati¥h&' 185-page appendix included copies of the
postal monopoly statutes, the most recent version of the Post Office's postal monoygasiiepa
(Restrictions on Transportation of Lettgrproposed new postal monopoly regulations as well as
short surveys of the history of the postal monopoly, monopoly laws in other countries, and the

state of competition in the United States.

The Governors' report was seemingly first extended analysis of neegdstal
monopoly offered by the national post office since the 18%0Ehe following quotation
reproduces virtually all of the substantive exposition in the report:

The Postal Reorganization Act provided the most thorough-
going change in the structure and powers of the postal
establishment ever enacted by Congress. Nonetheless, the new
Postal Service is still charged with the same basic mission:
[quoting 39 U.S.C. § 101(a)]

Except for limited periods of "local” rates around the times of
the World Wars, the United States has had, since 1863, a basic
postage rate for letter mail that has not varied with the distance
traveled. This policy is continued in the Postal Reorganization Act:
[quoting former 39 U.S.C. § 3623(d), now § 404(c)]

A prohibition on rates varying with distance creates
competitive opportunities for skimming the creafnthose postal
operations that are most attractive from a business standpoint. It

9% postal Reorganization Act of 1970, P.L. 91-373, 84 Stat. 719, 783.
9 postal Service, Board of GovernoRestrictions on the Private Carriage of Mail
*% postal Service, Board of GovernoRestrictions on the Private Carriage of Malil

91 Reports of the Postmaster General and Congre$siomanittees in the 1840s analyzed the need for a
monopoly on the intercity transportation of mail.its report, the Governors proposed regulatioaswould permit
private express companies to provide intercityspamtation of mail prior to posting, thus effectivémiting the
postal monopoly to the delivery function. PostaihvBm, Restrictions on the Private Carriage of Maib6.
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would make little sense to allow letter mail competition without
simultaneously authorizing variable rates on letters so that the
Postal Service may compete equitably in the marketplace. But
uniform nationwide rates for letter mail should not be lightly
discarded Rates varying with distance would be complicated and
confusing for many citizens, would point to increases in regulatory
red tape, and could lead to untoward political pressures for changes
in zone limits and the like.

The law requires that the Postal Service serve all the nation
[quoting 39 U.S.C. 101(b)].

This is a key requirement—perhaps the key requirement —if
the Postal Service is to discharge its basic function to "provide
prompt, reliable, and efficient service to patrons in all areas . . . and
render postal service to all communities.” This means that the
Postal Service must serve those areas and customers for which
operating costs are not recoverable under a uniform pricing policy.
If the Private Express Statutes were repealed, private enterprise,
unlike the Postal Service, would be free to move into the most
economically attractive marketghile avoiding markets that are
less attractive from a business standpoint.

In addition, the Act contemplates that the Postal Service will
become virtually self-sufficient and the Service is committed to
achieving this self-sufficiency as soon as practicable. Without
abandoning the policy of self-sufficiency and reintroducing
massive subsidied,is hard to see how the Postal Service could
meet rate and service objectives in the face of cream-skimming
competition against its major produ@&ut abandonment of this
policy would impose an unjustifiable burden of costs on the tax-
paying public and might lead to the erosion of universal postal
service.

We believe that the uniform rate and nationwide service
requirements are sound. In addition, the self-sufficiency objective
provides the discipline essential to more effective postal
operations. Accordingly, the service and financial policies that are
rightly embodied in the Postal Reorganization Act require the
restrictions on private letter-mail carriage be maintained.

The service, rate, and financial policy provisions of the Postal
Reorganization Act are not the only provisions of law supporting a
continuation of the Statutes. Congress has used its authority, for
exampleto insure the safety of the mails and to protect the public
frm undesirable mail matteConstitutional provisions, reinforced
by statue and regulation, establish the sanctity of letters "sealed
against inspection." Both from a financial and an operating point of
view, protecting the mails and the mailing public would be
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difficult if restrictions were relaxed. Under competititumds for
Inspection Service enforcement of the postal laws might be
severely limitedand made available strictly in accordance with a
business justification, thus eliminating much of the service it
provides to protect the general public. . . .

International mail reciprocity agreements would also suffer if
the Statues were relaxeforeign governments would have a
problem of whether to deal with several, rather than one,
originating mail suppliers. The Postal Service would remain under
the obligation of delivering all incoming international mail with
less than total compensation for outgoing first-class mail.

The Postal Service has an immense value, both as a network
through which the mailer can send material, secure in the
knowledge that it will arrive at any destination he chooses, and as
the presence of the United States Government in cities, towns and
villages throughout the land. Retention of the Private Express
restrictions is essential to this national systém.

In sum, the report concludes that the postal monopoly is justified by several
considerations. The primary consideration is a legal requirement to maintgnag@ocally
uniform rates for letters. Without monopoly protection, the geographicallgromifate rule
would led to cream-skimming competition that would make it impossible for the Pestaies
to maintain nationwide service without a public subsidy. Subsequent events appear to rais
guestions about the primary justification for the postal monopoly posited by the Gevdnnor
1978, the Postal Rate Commission concluded that the postal law does not prohibit the Postal
Service from introducing rates for letters that vary with distafidéoreover, the Postal
Service's interpretation of its "letter" monopoly extended well beyond the ettpe statutory
rule relating to uniformity of rates for letters.

Other considerations supporting the postal monopoly cited by the Board of Governors
include: (i) safety of the mail would be more difficult to ensure without the postabpoly; (ii)
funds for postal inspectors program would be limited; and (iii) foreign post offices\waué a
problem dealing with several U.S. carriers instead of a single Postateser

%2 postal Service, Board of GoverndRgstrictions on the Private Carriage of Ma#g.

%3 postal Rate Commission, Opinion and Recommendeisida, Docket R77-1 at 416-19 (1978).
Although the Commission was addressing only radetetters transported by express mail serviceagtigeno
evident basis for interpreting the same provisiblaw, now 39 U.S.C. § 404(c), differently if thetters are
transported by first class mail services.
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The economic justification for the postal monopoly statutes springing fremeed to
maintain geographically uniform rates for letters is detailed in Appendhppendix F includes
a paper explaining the economic theory justifying the postal monopoly and an ecanatygis
of the potential for cream-skimming by McKinsey and Company. In brief, the economic
analysi$® sought to demonstrate that the Postal Service is a natural monopoly that would be

unable to prevent competition

in either of two broad classes of cases: (i) where the dominant firm
IS not in a position to bring its cost advantage to bear with price
reductions and (ii) where the products of the dominant firm and of
some of its competitors appear sufficiently different to some
buyers to reduce the effectiveness of any price reductions that the
dominant firm may usg”

In its study>°® McKinsey foresaw two types of private companies that could successfully
compete against a Postal Service bound by a universal service/uniform ratemequiout not
protected by a postal monopoly. The first "cream skimmer" could divert subktaaifia from
the Postal Service by providing lower rates for bulk presorted mail from lbarginess mailers.
The second "cream skimmer" could divert substantial traffic from the FRetake by
providing collection, sorting, and transportation services for mail ultimatelyedeti by the

Postal Service at a discount from the uniform rate.

9.2 Postal Monopoly Regulations of 1974

On June 29, 1973, the same day that the Board of Governors submitted its report on the
postal monopoly statutes to Congress, the Postal Service formally proposed decosn®n
of its postal monopoly regulation®. The proposed regulations were refined in a second notice
of proposed rulemaking published on January 31, 1974 and adopted in final form on September
13, 1974, as parts 310, 320, and 959 of title 39, Code of Federal Regui&tibims three

% postal Service, Board of GovernoRestrictions on the Private Carriage of Maibpendix F, 93-117.
The author of the economic analysis is not idesdifibut it was apparently written by the staffief Postal Service.

% postal Service, Board of GovernoRestrictions on the Private Carriage of M&i8-09.

% postal Service, Board of GovernoRestrictions on the Private Carriage of Mabpendix F-11, 119-
183.

0738 Fed. Reg. 17512 (Jul. 2, 1973).
%839 Fed. Reg. 3968 (Jan. 31, 1974); 39 Fed. R&NBESep. 16, 1974).
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rulemaking notices in 1973 and 1974 explain the legal rationale underlying the new postal

monopoly regulations.

In the proposed regulations, the Postal Service adopted a new approach towarts defini
the scope of the postal monopoly. The Post Office Department had interpreted the postal
monopoly statutes to create a monopoly over the carriage of "letters” but ndiegarriage of
other items. The basic scope of the monopoly was thus determined by the definitiorerhthe t
lettersas used in the postal monopoly laws. In the draft regulations, the Postal Seypmsedr
to employ a more expansive interpretation of the statutorylegtenthan used by the Post
Office Department and to "suspend” the monopoly for certain types of letteasriage under
certain circumstances. Ultimatelgiter was defined to mean, "a message directed to a specific
person or address and recorded in or on a tangible object" as further elaboratedhin se
secondary definitions.’ The Postal Service then proposed to "suspend" certain provisions of the
monopoly for many items traditionally considered to be nonletters so they would luke dbiési
scope of the postal monopoly restrictions. Under this new approach, the scope of the effecti
monopoly was determined by the bounds of administrative suspensions rather than by the
definition of the ternietter.

The preamble of the first notice began by explaining why a new interpretditetters

was necessary and appropriate:

The body of precedents resulting from the administrative and
judicial precedents contains inconsistencies and is not easily
understandable. . The [proposed] regulations establish a broad .
.. definition of "letter" that continues the basic coverage of the
Statutes as to messages transmitted in corporeal form. Although
the definition of "letter" includes some new matter—most notably,
checks—the proposed suspensions (Part 320), together with
existing exceptions continue to maintain much of such matter
outside the scope of the restrictiohlew matter is included within
the scope of the restrictions only where analysis has indicated that

939 C.F.R. § 310.1(a) (2006)packetis defined as a packet of letters, i.e., "two orenletters, under
one cover or otherwise bound." 39 C.F.R. § 310(%)4R006). The postal monopoly regulations charlggéel from
1974 to 2006, the year the Postal Accountability Enhancement Act was adopted. For simplicity, plaiger will
refer to the postal monopoly regulations as thegyeapin the 2006 edition of title 39 of the Codd-efieral
Regulations unless it is necessary to refer toaglfee version to support an historical reference.
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its exception was legally erronect$.
The basis for the new interpretation of "letter" was declared to be ditnadliand
objective standard" adopted "when the Statutes were first enacted.'rifHetter, the Postal

Service declared, referred to "all means of corporeal message comimouaticat

The new definition of "letter" is based on a traditional and

objective standard: a message sent to a specific address. When the
Statutes were first enacted in the United Stakesdefinition of

"letter" included all means of corporeal message communication
then in use, and the present definition is intended to perform the
same functionConsiderations, based on format, intent of the
sender, utility to the addressee, and type of information conveyed
are eliminated, because these requirements do not further the
statutory purpose and they have given rise to administrative and
interpretative problemy!

The first notice of proposed rulemaking conceded that the new interpretaliieiof
departed from earlier administrative interpretations. By equatingrimdetter to any addressed
message, the new definition included within the scope of the monopoly matter previously
considered to be "commercial papers.” The notice of proposed regulations expimned t

extension in the definition détter as follows:

Examples of materials formerly determined not to be letters which
are now included in the definitions are listed below. . . .

(b) Checks and other commercial papefrbese were declared
not to be letters on the theory that they are evidence of rights of the
holder rather than written messages. Such a theory is inconsistent
with the original general definitions of "letter" because such
documents are in fact messages, conveying information of several
kinds. Since checks (and presumably other commercial papers)
were held to be letters in that information "extraneous"” to them
appeared with or on them, interpretative problems have resulted. . .

(c) Legal papers and documenihese were declared not to be
letters, apparently for reasons similar to those for commercial
papers. . . .

(e) Matter sent for filing or storagerhe exclusion of this
information was also based upon the "act, rely, or refrain from

*1038 Fed. Reg. 17512 (Jul. 2, 1973) (emphasis added)
°1138 Fed. Reg. 17513 (Jul. 2, 1973) (emphasis added)
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acting" language. The rationale for the exclusion was that there
was no purpose of communication with the addressee when
information was sent for filing or storage. The definition proved
unworkable because it depended on a determination whether files
being sent would ever be used again. It must be assumed that files
not destroyed are kept because of an ultimate purpose of
communicatiort*?

The new definition ofetter also expanded the concept to include all printed matter. In the
second notice of proposed rulemaking, the Postal Service responded to skeptical canmente
who maintained that certain types of printed matter, as well as checks, could nay fess

considered "letters":

A number of comments indicated that checks, newspapers, and
periodicals should be excepted from the definition of the word
"letter.” Yet checks are messages in writing, intended for particular
persons or concerns; they convey live, current information between
sender and addressee upon which the sender expects or intends the
addressee to act, rely or refrain from acting. As such, checks
clearly meet the tests that have been used in the past to determine
whether particular matter constitutes letters. . . . Similarly,

although to a lesser extent, newspapers and periodicals also meet
the tests in past guidelines for determining what are letters.
Moreover, from the point of view of the language, purposes, and
legislative history of the Private Express Statutes, an exclusion—
by administrative definition—of checks from the definition of
"letters" seems unjustified and an exclusion of newspapers and
periodicals seems of doubtful validity. Definitional exclusion

would not, moreover, guarantee that a redefinition to eliminate the
exclusion might not be attempted at a later tifiie.

The apparent effect of the administrative suspensions proposed in the new regulations
was to permit private carriagé&’ The first and second notices of proposed rulemaking indicated

that administrative suspensions were intended to replace definitionaltbrities monopoly

*121d. The source for the Postal Service’s statertfeitcommercial papers "were declared not to herket

on theory that they are evidence of rights of tblelér rather than written messages" is unknown.
1339 Fed. Reg. 3968-69 (Jan. 31, 1974) (emphasitdd

*l“See, e.9:38 Fed. Reg. 17512 (Jul. 2, 1973) ("The suspessiom thus intended, in part, to continue
preexisting practices; in the case of intra-compaegsages and certain data processing matehajswill permit
firms to contract with private firmsather than utilize their own employees or thetédService, if that seems more
efficient for them.") (emphasis added).
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previously considered inherent in the meaning of the \eter.>*° In the first notice, the Postal
Service proposed to suspend the monopoly for four types of items: urgent interoffice
communications, urgent data processing materials, checks and financial @mguamd
newspapers and periodicals. The second notice added suspensions for four additionescategor
of documents: legal papers such as abstracts of title, catalogs and telepéeineaby identical

letters sent by a printer, and files sent for storage.

The final notice eliminated the proposed suspension for intra-company matter and
adopted the other seven suspensions. Of these, six—checks and financial instruments,
newspapers and periodicals, legal papers such as abstracts of title, caithkeisphone
directories, identical letters sent by a printer, and files sent foigsteravere moved from the
explicit suspension section, part 320, to the definition section, part 310. This shift waeexkpl

in the following passage from the notice adopting the final rules:

A number of comments reflected continuing objections to the
proposed suspension of the statutory restrictions so as to provide
for the private carriage of newspapers and periodicals. Similar
comments raised the same point in respect to certain other mailable
matter—principally checks. Although, as previously explained, the
proposed suspensions may provide the firmest possible support for
the conclusion that the matter in question (newspapers, periodicals,
checks, certain legal papers, etc.) should be permitted carriage
outside of the mailsye have largely met the point of these
objections(i.e., that suspensions might be revoked in the futyre)
relocating the provisionpermitting carriage of the matter in

guestion, placing them in the definitional section of the

regulations, § 310.1). Howeverr suspension authority in 39

U.S.C. 601(b) has been relied upon to the extent it is required as a
predicate for establishing these exceptitmghe prohibitions on

the private carriage of lettet¥

*1>Some commenters objected to substituting admiérisér suspensions for limits grounded in the
meaning of statutory provisions. In the secondaeotif proposed rulemaking, the Postal Service redgab that it
regarded the meanings of statutory terms as lesd than administrative suspensions: "A numbeoafiments
contained objections that our definition of ‘lettelas overly broad. . . . The premise for this cenmcseems to be
that exclusion based on administrative interpreteis more secure than exclusion by affirmativepeasion. But
the premise might prove flimsy. Interpretations subject to revision and reversal—particularly veherey are not
firmly anchored to judicial case law. They reprasespecially weak reeds to lean on where theyittleehore than
ipse dixit utterances that find scanty supportithex the text or the legislative history of thatstes being
interpreted. In our view forthright suspensionsvide firmer ground on which to rest the exclusiti3® Fed. Reg.
3968 (Jan. 31, 1974).

°1°39 Fed. Reg. 33209 (Sep. 16, 1974) (emphasis addetie final rule, these six categories of items

GEORGE MASON UNIVERSITY NOVEMBER 2008



POSTAL MONOPOLY LAWS 195

Since relocating these provisions from one section of the regulations to anotlhed imapl
substantive legal change, the Postal Service apparently retained its positeanribge of
"newspapers, periodicals, checks, certain legal papers, etc" depended onah8dPase’s

suspension authority.

The 1974 regulations also introduced at least four other notable innovations into the

postal monopoly law.

First, the regulations declared an expanded prior-to-posting exception to the postal
monopoly. Paragraph 310.3(e)(1) stated, "The private carriage of letters wiecthennail
stream at some point between their origin and their destination is permis&gbheted above,
however, the prior-to-posting exception enacted by Congress in 1879 permits qaivizige
only "to the nearest post-office or postal caf.Solicitors of the Post Office held repeatedly that
carriage of letters to distant post office prior to posting was prohibited by tted pmsiopoly
statutes unless the letters were enclosed in government stamped enVidlepes were
transported by private express over long distances and then tendered to a post aféilvecty,
the Post Office required payment of postage since the use of the governmend savgbape
only legitimized private carriage to the post offfi¢&The last postal monopoly regulations
issued by the Post Office Department forbid carriage prior to posting, pegaibly carriage
subsequent to posting’

follow the introductory declaration: "The followirage not letters within the meaning of these rana." Id.

33211 codified at39 C.F.R. § 310.1(a)(7) (2006). In a footnote, Rlostal Service apparently maintained its
position that these items could be consideredeligttbut for the Postal Service’s suspension ofithaopoly:
"Several of the items enumerated . . . . do ndt seidently lie outside of the definition of "lett'. To the extent,
however, that there is any question whether thesesi may properly be excluded by definition, thetRloService
has determined by adoption of these regulatiorstiigarestrictions of the Private Express Statatessuspended. . .
." To emphasize the point, this footnote is attalctoe39 C.F.R. § 320.1 (2006) as wédl. 33212. By comparing the
second and third notices, it appears that the mahyadministrative exception to the postal monopebtognized by
the Postal Service in § 310.1(a)(7) is the excepfto telegramsSee38 Fed. Reg. 3968, 3971 (Jan. 31, 1974)
(proposed 8 310.1(a)(7)). The non-letter statuelefjrams apparently derives from a 1890 rulingheyAttorney
General that mail matter did not include telegramarrespondence. 19 Op. Att'y Gen. 650 (1890).

17 Act of Mar. 3, 1879, ch. 180, § 1, 20 Stat.355sTrovision is now codified in the second paragrap
18 U.S.C. § 1696(a) (2006).

5185eel Op. Sol. P.O.D. 877 (1883) (No. 360); 2 Op. $oD.D. 967 (1891) (No. 1014); 3 Op. Sol. P.O.D.
66 (1893) (No. 1067); 3 Op. Sol. P.0.D. 128 (188&). 1104); 5 Op. Sol. P.0.D. 536 (1912); 8 Op. BAD. 426
(1935).

19 gee, Post Office DepartmeRtestrictions on the Transportation of Lettébsh ed. 1967) at 21 (sec.
21), 23 (sec. 24). (forbidding carriage of letters post office unless enclosed in stamped enesjopee alsB9
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Permitting unlimited private carriage prior to posting is a more signifiegal policy
than may appear at first glance. It is apparent that, with geographio#tym letter rates, the
Postal Service receives the same first class postage whether letieostad at the post office
nearest the mailer or at a more distant post office. An unlimited prior-toyp@xception has no
financial affect in such case. However, if the Postal Service introduced distmuinidk first
class letters transported to downstream mail facility, then an expandetbgpasting exception
could have adverse financial consequences for the Postal Séh\Feem the perspective of
legal history, the implications of an unlimited prior-to-posting exception areati@arBy
permitting intercity transportation of letters by private express to antligbst office, the
exception effectively limits the postal monopoly to final delivery. Competitigeimitted all
the way up to the destination post office. An unlimited prior-to-posting exceptionieffgc
abnegates the intercity transportation monopoly established by the privagesebguvs of
1845—ironically, the only portion of the postal monopoly statutes that Congress ever approved

after thorough debate.

Secondthe 1974 postal monopoly regulations established a new civil fine equal to the
postage that would have been paid if letters had been posted instead of trdrgnptteate
express. The regulations state:

Upon discovery of activity made unlawful by the Private Express
Statutes, the Postal Service may require any person or persons who
engage in, cause, or assist such activity to pay an amount or
amounts not exceeding the total postage to which it would have

been entitled had it carried the letters between their origin and
destinatior??*

The first notice of proposed rulemaking explained the basis for this "backgpbsine is "an

exercise of the Postal Service's authority to prescribe the manner in whiapepisstio be paid™:

C.F.R. 8§ 152.3(e)(4) (1955) ("It is permissiblesgiablish service for collecting for the address$ettsrs received at
the post office, provided the letters remain unegem.etters received through the mall at one offita firm may
be forwarded by surface means outside the mailowtthbayment of additional postage so long they rema
unopened").

20 sych discounts would appear to be consistenttiwittiuniform rate” requirement for letters found in
current law, 39 U.S.C. § 404(c) (2008kePostal Rate Commission, Opinion and Recommendedsiba, Docket
R77-1 at 416-19 (1978).

2139 Fed. Reg. 33209, 33212 (Sep. 16, 199ayified at39 C.F.R. § 310.5(a) (2006) (emphasis added).
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Administrative machinery is provided under which postage owing
to the Postal Service because of private carriage in violation of the
Statutes can be determined and collected. The process for
determining postage owed could include a hearing on the record in
cases involving disputed issues of fact. The proposal refiacts
exercise of the Postal Service's authority to prescribe the manner
in which postage is to be pashd is intended to make the
administration of the Private Express Statutes more effedtnee.
availability of a right to collect postage is not intended, however,
to affect in any way the exercise of other options available under
civil and criminal lawfor carrying out the purposes of the
Statutes?

It is unclear, however, what could be the legal basis for the Postal Service chpogitage" for
letters it does not transport. Both the Attorney General and the Solicitor for th@fRos
previously rejected the proposition that the Post Office could demand postage ofetgatiy i
transported by private expre¥s Legally, the back-postage charge appears to be a criminal fine
established by Postal Service regulation. Indeed, it is a fine that is payabdtion to, not in
mitigation of, the penalties established by the criminal law. The Postat&smotice did not
identify a specific legal basis for the back postage fine nor address therpmatsby prior

legal rulings.

Third, under new regulations, the Postal Service exercised new regulatory autharity ove
the operations of private expresses providing services outside the restottioapostal
monopoly statutes. Under previous interpretations of the postal monopoly statutes, the Post
Office had no authority over private expresses if they provided service®uisige the scope
of the postal monopoly. In 1974 regulations, the Postal Service conditioned private carriage
within the scope of the administrative suspensions on acceptance of certain egribrcem
provisions. The first and second notices of proposed rulemaking raised the possibility
reporting conditions for private express companies operating within the scopentfdahe
company and data processing suspensions; these companies would be required taithgister

the Postal Service and to provide annual reports of their operations. The second notice also

2238 Fed. Reg. 17512, 17513 (Jul. 2, 1973) (emplaaisied).

*335ee6 Op. Sol. P.O.D. 619 (1918) (Lamar) (no “groursiatutory or otherwise, upon which the
Government may maintain a civil action for postgg&his opinion in turn relied upon an Attorney @eal’s
opinion, 4 Op. Att'y Gen. 349 (1844) (no groundsharge the contents of an illegally carried cdragtwith
postage).
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provided for affidavits from major customers of private carriers. The finateofirulemaking
abandoned most of these reporting procedures as "unworkable" (and presumably uynecessa
since the intra corporate suspension was delétéd@he final rule, however, required private
carriers operating within the scope of the data processing suspension & keiffistne Postal
Service, to allow postal inspectors access to covers of shipments (which showeny dielies),

and to keep records. The regulations further stated that the Postal Servigmnaigtratively
withdraw the suspension with respect to an individual private carrier ifstttadbide by the

terms of the suspension or attached conditidhs.

Fourth, the 1974 postal monopoly regulations adopted procedural rules for adjudication
by Postal Service officials of Postal Service demands for the back pasege Wwithdrawals of
suspensions as to particular individu¥fsPreviously, penalties for violations of the postal
monopoly statutes were decided by the courts. The Postal Service's noticeediglaiot why

the new procedures were necessary or appropriate.

The 1974 postal monopoly regulations provided that the Law Department of the Postal
Service would issue "advisory opinions" on the scope of the monopoly. In these opinion letters
the Postal Service has clarified that the "letter" monopoly, as inteddogtthe regulations,
precludes private carriage of printed matter items, commercial papénexual data recorded

on media such as microfilm, credit cards, blueprints, and computertapes.

2439 Fed. Reg. 33209 (Sep. 16, 1974).

%d. 33213 codified at39 C.F.R. § 320.3(d) (2006) ("Failure to complyhtihe notification
requirements of this section and carriage of malteri other action in violation of other provisioofthis Part and
Part 310 are grounds for administrative revocatibtihe suspension as to a particular carrier foerdod of less
than one year, in a proceeding instituted by thee&a Counsel, following a hearing by the JudiCéicer
Department in accordance with the rules of procedet out in Part 959 of this chapter.").

2639 Fed. Reg. 33209, 33213 (Sep. 16, 195aified at39 C.F.R. § 959.1 et seq. (2006).

2739 C.F.R. § 310.6 (2006). Pursuant to this sectitBPS lawyers have advised that the postal mogiopol
over "letters" includes items which might be comsatl, in 1872 or today, to fall outside "the iddd@clk common
usage attaches to that term," the test of AttotBegeral MacVeagh in 188%¢ee, e.gPES Letter 74-13 (1974)
(advertising circulars and handbills in a plastig) PES Letter 74-14 (1974) (blueprints); PESdretd-20 (1974)
(legal briefs); PES Letter 74-24 (1974) (payrolecks); PES Letter 75-2 (1975) (driver’s licensdjSH._etter 75-5
(1975) (fishing license); PES Letter 75-6 (1975p{on carrier tariff); PES Letter 75-9 (1975) (mexokise with
enclosed advertisement); PES Letter 75-23 (197%yéfiche records); PES Letter 75-30 (1975) (pstiekers for
new cars); PES Letter 75-32 (1975) (San FranciSeo fbotball tickets); PES Letter 76-5 (1976) (Waisney
poster); PES Letter 76-8 (1976) (gasoline compaasglitcards); PES Letter 76-25 (1976) (newspapédmaagazine
clippings); PES Letter 86-5 (1985) (computer targS Letter 87-2 (1987) (airline ticket).
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9.3 Commission and the Postal Monopoly

On October 9, 1973, while the Postal Service's rulemaking with respect to tHe posta
monopoly regulations was in progress, a private express company, United Pasicel (RH?S),
raised the issue of whether the Postal Rate Commission had jurisdictiongulatioas dealing
with the postal monopoly. UPS made its point in the context of a mail classificaticregnog
before an administrative judge of the Postal Rate Commission. On October 22, 1975, the
Commission decided to consider its possible jurisdiction over postal monopoly regulations i
separate proceedinf On August 6, 1976, however, the Commission concluded that it would
not assert jurisdiction over the postal monopoly statutes:

We thus determine, as a matter of Commission policy, that we
will not assert a general jurisdiction over the PES regulations.
Should it be demonstrated (under a state of facts we do not now
attempt to hypothesize) that exercise of ancillary jurisdiction in
that area is required for the effective execution of our statutory
duties, it would be our policy to exercise such derivative
jurisdiction. The scope of such exercise would be strictly delimited
by the fact situation present in the individual case. The necessity of

invoking ancillary jurisdiction would have to be demonstrated in
each case by the proponent of Commission action.

9.4 Questions about USPS Suspension Authority

As explained above, administrative suspensions were central to the reguhtamnes
adopted in the 1974 postal monopoly regulations. In announcing these suspensions, the Postal
Service stated that its authority for adopting these administrative suspenss the suspension
provision found in the pre-PAEA version of the stamped envelope exception, i.e., former
subsection 601(b) of Title 38° Section 601 as enacted by the Postal Reorganization Act of
1970 provided as follows

28 postal Rate Commission, Docket No. MC73-1, Order®L (Apr. 29, 1975); Docket No. RM 76-4,
Notice of Inquiry (Oct. 22, 1975).

% postal Rate Commission, Docket No. RM76-1, Order 183 (Aug. 6, 1976).

3038 Fed. Reg. 17512 (Jul. 2, 1973) ("Under 39 U.§.601(b), the Postal Service proposes suspensions
which would exempt four categories of mailable maltecause such suspensions appear to be in the pub
interest."). The version of section 601(b) enadtigthe Postal Reorganization Act of 1970, 39 U.8.601(b)

(2006), was repealed by the Postal Accountability Enhancement Act of 2006 and replaced by a difiter
subsection 601(b).
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§ 601. Letters carried out of the mail
(a) A letter may be carried out of the mails when—
(1) itis enclosed in an envelope,;

(2) the amount of postage which would have been charged
on the letter if it had been sent by mail is paid by stamps, or
postage meter stamps, on the envelope;

(3) the envelope is properly addressed,;

(4) the envelope is so sealed that the letter cannot be taken
from it without defacing the envelope;

(5) any stamps on the envelope are canceled in ink by the
sender; and

(6) the date of the letter, of its transmission or receipt by
the carrier is endorsed on the envelope in ink.

(b) The Postal Service may suspend the operation of any part
of this section upon any mail route where the public interest
requires the suspension.

To recount the antecedents of this section described earlier: the orsgibseiction (a)
was an 1852 act authorizing carriage of government stamped envelopes out of the mail.
Subsection (b) was derived from an 1864 act authorizing the Postmaster Genespétm ghe
stamped envelope exception, a remedy delegated to the Postmaster Gendrakincpreo
outright appeal of the 1852 act. These two acts were joined into one section in theoplestdl ¢
1872 and became section 3993 of the Revised Statutes. The only substantive amendment to R.S.
3993 was adopted in 1938, when Congress extended the exception to envelopes on which
postage had been paid with stamps or postage meter indicia and modified he suspension

authority to allow the Postmaster General to suspend the exception "or athepeot.®**

There appears to be no record of the Postmaster General ever using his 1864 tuthorit
suspend the stamped envelope exception. However, the Post Office invoked the suspension
authority of section 901(b) of the 1960 postal code—identical to section 601(b) of the Postal
Reorganization Act—in March 1970. In that month, the Postal Service was faced with
extraordinary work stoppages in New York City and elsewhere set off pgrbgrpostal union

opposition to an Administration proposal to transform the Post Office Department into a

531 Act of Jun. 29, 1938, ch. 805, 52 Stat. 1231.
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government corporation. On March 18, 1970, the Postmaster General issued an order under color
of section 901(b) to "suspend the operation of paragraphs (1) through (6) of 39 U.S.C. 901(a)."
The order provided in full:

In view of the work stoppage involving postal employees that is

currently impairing mail service in and about New York City and

certain outlying areas, and pursuant to the authority vested in me

by 39 United States Code 901 (b), | hereby suspend the operation

of paragraphs (1) through (6) of 39 U.S.C. 901(a) in respect to any

carriage of letters out of the mails that originates in, or is destined

for delivery in, New York City and its immediate vicinity and that

results from the impairment of mail service by the Post Office

Department in and about New York City. This suspension shall
remain in effect until further noticg?

On March 21, the suspension was extended to other areas affected by the work stdppages
March 25, the Postmaster General terminated these suspension orders as worksstoppage
eased>* Although not stated explicitly, the purported effect of the orders was apparently t

allow the carriage of mail by private carriers during the course dttike.

The purpose of these unprecedented orders is unclear. At the time, the postal gitua
New York City was described in tiéew York Timeas "pandemoniunt® Postal unions were
in defiance of back-to-work injunctions issued by two federal cStfftbe Postal Service had
embargoed all mail destined for New York. New York businesses were despapgpiging to
private companies to circumvent the postal blockade for mail leaving New Yorlke Wail
purpose of the suspension may have been to try to intimidate postal workers or reagstge m
who using alternative carriers, under the circumstances, it is hard to bbhéWeet orders

affected either group appreciably.

3235 Fed. Reg. 4973 (Mar. 21, 1970). Section 904{Ajtle 39 (1968) was renumbered as 39 U.S.C. §
601(b) (2006) by the Postal Reorganization Act9@Q

335 Fed. Reg. 5015 (Mar. 24, 1970).
3435 Fed. Reg. 5187 (Mar. 27, 1970).

*%"Tons of Mail Beat the Blockade Despite Generahtiemonium,"By Lacey Fosburgiew York Times
Mar 20, 1970.

3¢ "Mail Service Here Is Paralyzed by Postal Systdtinst Strike; Business Beginning to Feel Pinch" By
Homer BigartNew York TimeMar 19, 1970.
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In 1974, the one-week strike-induced orders from 1970 were cited as precedents for the
Postal Service's reliance on its "suspension authority” in developing tlad posiopoly
regulations. In July 1974, in the context of the 1973 mail classification case, Nocmaar,
Assistant General Counsel of the Postal Rate Commission filed with the Gsioma detailed
legal argument that the Postal Service lacked authority to suspend the postal msiadpiay.
In particular, Schwartz maintained that section 601(b) did not provide such authéiety. A
recounting the legislative history of the original enactment of section 6@1{BH4, Schwartz
concluded:

Invocation of this section [section 601(b)] has the legal effect of
doing exactly the opposite of what the Postal Service intends. A
suspension under section 601 prevents private carriage; it does not
permit private carriage as the Postal Service believes. Our
interpretation of section 601 is fully supported by the language of
the section, by the legislative history of section 601 and by the
criminal nature of the statuté’

In December 1975, in subsequent proceedings, the Postal Service explainedats positi
that section 601(b) provided authority to suspend "any or all of the conditions on private
carriage" by citing the Postmaster General's orders suspending tipedt@nvelope exception

in 1970 as precedent:

The Postal Service has suspension authority with respect to the
Private Express Statutes. 39 U.S. C. 860I(b). We have interpreted
this authority (which refers to the suspension of "the operation of
any part" of section 601) to permit suspension of any or all of the
conditions on private carriage otherwise imposed by section 60I(a).
This interpretation is not an innovation of the 1974 regulations.
The Post Office Department used the suspension authority during
the postal work stoppage that played an important part in
stimulating postal reorganization shortly thereafter. [footnote 11]
The planned use of the suspension authority in the 1974
regulations was outlined in the report of the Board of Governors
subrgggtted to Congress under section 7 of the Postal Reorganization
Act.

37 postal Rate Commission, Assistant General CoNseman Schwartz),"Legal Memorandum of
Assistant General Counsel, Litigation Division, €eming the Role of the Postal Rate CommissiohénBxercise
of the Legal Controls over the Private Carriag#ail and the Postal Monopoly" (Jul. 31, 1974) at iB3Postal
Rate Commission, Docket No. MC 73-1.

38 postal Service, "Comments of the United StatesaPSgrvice in Opposition to Postal Rate Commission
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The Postal Regulatory Commission did not resolve this question because, as noted above, it

determined that it would not assume jurisdiction over the postal monopoly statutes.

In November 1974, two months after adoption of the 1974 regulations, a mailer requested
clarification of the legal effect of former section 601(b) suspension on thenatipenalties that
create the postal monopoly. A Postal Service lawyer replietidoiaimingauthority to suspend

the criminal statutes underlying the postal monopoly:

[W]e do not know how we can clarify the status of carriers or users
of carriers under the criminal Private Express provisions operating
under the suspension for data processing materials promulgated by
the Postal Service under the civil Private Express provisims.
express authority exists in the Postal Service to suspend the
provisions of the criminal lawsVe doubt very much, however,

that a successful prosecution could be maintained against someone
operating in good faith under a suspension of the civil prohibitions
on the private carriage of letters. We doubt that anything more we
might say on the subject would substantially clarify the

situation>®

Thus, the Postal Service apparently declared that it lacked statutory atitinetigpend the
postal monopoly statutes but nonetheless argued that its regulations would &ffécisteate
the ability of the Department of Justice to enforce the postal monopoly against pensons w
believed that the Postal Service had such authority.

In his 1975 study on postal monopoly law, Professor George Priest commented in detail
on weaknesses in the Postal Service’s interpretation of former section géi€b¥gulation” as

he calls it):

In the 1973 Report the Governors announce for the first time that
they possess and that they will exercise the authority to suspend
the private express statutes at their discretion. No Postmaster
General has ever claimed the power to repeal or to "suspend" the
private express statutes by administrative order. But the Governors

Jurisdiction" (Dec. 1, 1975) at 14-15 (footnotestted), in Postal Rate Commission, Docket No. MG173n
footnote 11, the Postal Service provided referetméise Federal Register notices associated wélPtistmaster
General's orders suspending the stamped envelapgtéoon in 1970.

%39 etter from R. P. Craig, Deputy General Counsekt® Service, to W. Malone, Vice President, Genera
Telephone and Electronics Corp. (Nov. 22, 19r@rinted inHearings on the Postal Reorganization Act
Amendments of 1975, H.R. 2445, before the SubcomRostal Service of the House Comm. on Post Cifide
Civil Service 94th Cong. 1st Sess. 344, 346 (1975) (emphadisdad
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have discovered an obscure postal regulation which will allow
them, with sympathetic interpretation, to surrender bits and pieces
of their exclusive grant in ways to preserve the substance of the
monopoly.

Congress, of course, has never delegated the power to repeal
the private express statutdbe wording in the regulation the
Governors unearthed was the result of poor drafting when the
postal laws were recodified in 1960. On its face, the regulation
does not apply to the private express sections, nor does it permit
suspension of the prohibition for particutategoriesof
letters.[Footnote 229]

[Footnote 229 text:] 39 U.S.C. § 601(b) cannot be interpreted
as empowering suspension of the private express statutes. The
1852 Act and its amendments were enacted following inventions
(embossed envelopes, metered indicia) which enabled a customer
to pay postage on his letters without making a special trip to a post
office. The legislation acknowledges only that as long as the Post
Office’s interests are fully protected, as they are when the
customer pays postage on all his letters, it makes little difference if
the customer arranges another means of conveyance. Neither the
1852 Act nor any of the amendments has even been viewed as a
revision of the private express statutes. There was no debate in
Congress on any one of theg® U.S.C. § 601(b) itself empowers
only the suspension of any part "of this section," not of other
sections such as the sections establishing the mond®ly.S.C.

88 1693-99, 1724-25. Furthermore, the Postal Service is
empowered to suspend "the operation of any part” of the section.
Since each of the parts which might be suspended apply to carriage
of all letters outside the mathe suspension of any part must

apply equally to all letters, not to particular categories of letters,

such as data transmission, checks, newspaper.gfloetc
Despite such questions, the scope of the Postal Service's suspension authority, the
keystone to the 1974 postal monopoly regulations, was never subject to judicial ¥eiethe

%40 priest, "History of the Postal Monopoly" 79-80 &229 (emphasis added, other footnotes omitted).

41 Although the legality of the Postal Service’s adistration of section 601(b) was never directly
addressed by a court, some opinions assumed thieeo@ of Postal Service authority to suspend theooly in
while addressing other issues. The most imporgimtAir Courier Conference of America v. American Pbsta
Workers Union498 U.S. 517 (1991) in which, in its recitatidifacts, the Supreme Court stated, "A provision of
the PES [private express statutes] allows the P8staice to 'suspend [the PES restrictions] [pdéwebracket by
Supreme Court] upon any mail route where the pubterest requires the suspension.' 39 U.S.C. §§0I( 1979,
the Postal Service suspended the PES restrictiorisxtremely urgent letters,' thereby allowing rovght delivery
of letters by private courier services. "SimilailyRegents of Univ. of Cal. v. Pub. Employment Reiat®d, 485
U.S. 589, 593 n. 1 (1988), the Court observed, 'Fbstal Service is authorized to suspend the dparaf the
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1990s, in the course of hearings on a general postal reform bill, the House Subcoomititee
Postal Service asked the Postal Service for an explanation of its authonspéma the postal

monopoly. The Postal Service responded:

The principal civil provision of the Private Express Statutes is
39 U.S.C. 601, which enumerates six conditions under which
letters may be carried outside the mails, including the payment of
postage by affixing stamps. Congress has included in 39 U. S.C.
601(b) authority to suspend "any part of" section 601 where
required by the public intereSthe Postal Service has considered
that the plain meaning of this language permits it to suspend one
or all of the conditions for outside carriage, including the
requirement to pay postag€he section has been applied both in
fairly narrow ways, for example, by permitting postage to be paid
in bulk by check so that stamps do not have to be placed on letters
carried privately, and more generally, by suspending all six
conditions for certain categories of items such as those described in
the question??

The Postal Service further observed that Congressional committees vaeesohihe Postal
Service proposals to adopt regulations suspending the postal monopoly in 1973 and in 1979 and

not objected to these proposAfs.

9.5 ATCMU v. USPS, 1979

Another feature of the 1974 postal monopoly regulations that was vigorously questione
by some was the enlarged definition of the téetter. A major critic was the Associated Third
Class Mail Users (ATCMU), an association of direct mailers (later kresvthe Association for
Postal Commerce). ATCMU's position was that the Postal Service had no authadtpt a

regulation that included wholly printed advertisements in a "letter" monopolye@er8ber 21,

Private Express Statues when required by the ‘putierest,” 39 U.S.C. 601(b)" but noted that notssuspension
was at issue in the case at l#&e alsdJnited States Postal Service v. O'Brien, 644 Fp5u40, 143 (D.D.C.
1986) (court assumed the legality of the susperfsioargent letters but held that the defendantrditialways
deliver urgent letters); UPS Worldwide Forwardindited States Postal Service, 66 F.3d 621, 687C{B 1995)
(court rejected a challenge by private express emias against an international mail service holdielgl that, in
setting international mail rates, the Postal Serdid not have to abide by all rate regulationsdsgul on a "public
service" because, inter alia, it had suspendegdbtal monopoly over international mail).

*42 General Oversight of the U.S. Postal Service: HegsiBefore the Subcomm. on the Postal Service of
the House Comm. on Government Reform and Overdighth Cong., 1st Sess. 651-2 (1997) (emphasischdd

543 Id
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1976, ATCMU asked the federal district court in the District of Columbia for déctstra
judgement to that effect. The district court denied ATCMU's request. On March 9, 1979, the
court of appeals agreed with the district court in upholding the authority of thé Pestae to
adopt a regulatory definition of the "letter" monopoly that included within its scapéyw

printed advertisement&? This case provides the only extended judicial scrutiny of the scope of
the "letter" monopoly to date. Many of the legal arguments presented in thiseoaan relevant

to interpretation of the scope of the postal monopoly statutes after amendmentast#ie P
Accountability and Enhancement Act of 2006.

The Postal Service summarized its position on the construction of the postal monopoly
statutes as follows: "[ATCMU] makes the novel argument that ‘public adeerénts’ were not
covered by the original postal monopoly; that they were not initially made stdjecntil
1845; and that they were thereafter removed from the scope of the monopoly statutes in 1872.

Plaintiff errs in each of these assertions."

The Postal Service explained its position with an analysis of the development of the

postal monopoly statutes that may be summarized in the following four steps:

First, in early postal acts the teldetter referred to all types of message communications
then in us€*® This conclusion flows from the "other than" language in the early postal acts—i
the provision of 1792 act prohibiting private individuals from carrying "any lettéatters,
packet or packetgther than newspaperand the provisions in the 1794 and 1799 acts
prohibiting horse posts and stagecoaches from carrying "any letter or mdlkethan

newspapers, magazines or pamphtatgith respect to the 1792 act, the Postal Service declared,

The plain meaning of the statute was that all letters, other than

%44 Associated Third Class Mail Users v. United St&estal Service, 440 F. Supp. 1211 (D.D.C. 1977),
aff'd 600 F.2d 824 (D.C. Cir. 1979ert. denied444 U.S. 837 (1979).

*>"Memorandum of Points and Authorities in ReplyPlaintiff's Opposition to Defendant’s Motion to
Dismiss, in Opposition to Plaintiff's Motion for &wmary Judgment, and in Support of Defendant’s Gkdston
for Summary Judgement" 6, Associated Third Clas# Wisers v. United States Postal Service, 440 ppSti211
(D.D.C. 1977) aff'd 600 F.2d, 824 (D.C. Cir. 1979ert. denied444 U.S. 837 (1979) (hereafter, "Postal Service
Brief"). The legal arguments in this brief are regted in Craig and Alvis, "The Postal Monopoly: @Wundred
Years of Covering Commercial as well as Personaiddges.”

>4 This analysis appears to explain the startingtfointhe rulemaking that lead to the 1974 postal
monopoly regulationsSee38 Fed. Reg. 17512 (Jul. 2, 1973) ("When the &tatwere first enacted in the United
States, the definition of ‘letter’ included all nmesaof corporeal message communication then in use")
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newspapers, fell within the scope of the postal monopoly. A
reasonable construction of the emphasized portion of the statute
[quoted above] is that the word "letter(s)" as used therein was a
comprehensive term that included newspapers within its meaning,

and would have included them within the monogaly for their

specific exclusion*’

Likewise, in regard to the 1794 act, "the plain meaning of the quoted language of this
amendment is that, without the exclusion, newspapers, pamphlets and magazines would be
‘letters’ for the purpose of the postal monopol{? Hence, the terrfetter standing was
originally used to include all types of messages, including newspapers, pampageszsinas,

and periodicals®

Secongdthe Post Office "Instructions" to postmasters. demonstrate that thé posta
monopoly included all types of messages other than newspapers, pamphlets, magazines, and
periodicals. The Instructions declare that letter postage was to be chargédkiowlSaf
advertisements printed or written" (1817 Instructions) and "handbills, printedttenyri
proposals for new publications, circulars written or printed, lottery bills and axbregnts”
(Instructions 1832). The Instructions thus show that such items were present ailshanach
within the postal monopoly.

Third, the 1845 act extended the monopoly to private expresses but did not expand the
range of items covered by the monopoly. The term "letters and packetdfemastderstood to

include "other matter properly transmittable in the United States mail."

Fourth, the 1872 postal act codified the pre-existing monopoly but "made no substantive
revisions in the postal monopoly?® The Commissioners to Revise the Statutes of the United

States declared their purpose was to "omit nothing which is not obsolete or redundant. Ever

4" postal Service Brief at 7 (emphasis original).

*#81d. at 8. The Postal Service also pointed out that ®ffice rules in 1810, 1817, and 1832 provided for
charging letter postage on advertisemeldtsat 9-10.

*49 This interpretation of early postal statutes iighgly different from earlier interpretations. Agstribed
above, in the 1840s, the Post Office argued tleaptitase "letters and packets" included printedanatich as
newspapers and advertisements because such itémsigh not "letters,” could be considered "pacKéibis
broad interpretation giacketwas apparently never raised by the Post Officer dlfte 1919 letter to Chairman
Steenerson.

%50 postal Service Brief 13.
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essential provision of the existing laws must be reprodu@éd:bngressional sponsors of the
legislation assured members that the bill represented no more than a ¢odibfaixisting
law.>>* Hence,
The only credible conclusion is that the 1872 statute was only a
revision and consolidation, that meant no change in the scope of
the postal monopoly. The revisers of the law apparently understood
the word "letter" had come to have a certain meaning for private
express purposes, as including certain items and excluding others.
It was this understanding that they codified in the 1872 statutes.
Indeed, it is clear that by 1872 the "other mailable matter”
language of the 1845 law could no longer be used in the monopoly
provisions without greatly expanding the list of exceptions, since

"mailable matter" in 1872 included many items that were not
printed or written (e.g., seeds, cuttings, roots and ore samples).

In short, under the theory of interpretation advanced by the Postal Serviceydietier
as used in the section 228 of the 1872 act—now codified as section 1696(a) of Title 18—should
be read as shorthand for the phrase "any letters, packets, or packagespbtettber matter
properly transmittable in the United States mail, except newspapers, panpialgazines and

periodicals” in section 9 of the postal act of 18%5.

With respect to the various administrative declarations since 1872, the Poatzd Se
maintained that "private express administration for the last centuryphaistently included
advertising circulars as letterS™In this respect, the Postal Service’s case largely rested on
Solicitor Lamar’s 191@&rie Employee’s Relief Associatiopinion as the key supportive

administrative declaration prior to the DepressS®SiThe Postal Service also suggested that other

*!|n Postal Service Brief 14, the Postal Servicetegi@and emphasized this passage from the
Commissioners’ 1869 report, H.R. Misc. Doc. No. &0th Cong., 3d Sess. 2 (1869). The Postal Sergjeeted the
possibility that the Post Office’s draft code o6Bainfluenced the work of the Commissioners in tilngfof the
postal monopoly provisions. Postal Service Brief At

%52 ppstal Service Brief 15.
%53 postal Service Brief at 17.

54 The theory of statutory interpretation advancedhgyPostal Service in the ATCMU case is inconsiste
with the position of the Postal Service in the nudé&ing resulting in the 1974 postal monopoly retioies. As
explained above, in that rulemaking, the PostaliSemmaintained that "an exclusion of newspapedsgaariodicals
seems of doubtful validity." 39 Fed. Reg. 3968-&&8n( 31, 1974).

5% postal Service Brief at 20.

%56 postal Service Brief at 22-23.
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rulings, properly interpreted, did not imply the Post Office considered the pustalpoly to be

limited to first class maft®’

The argument of ATCMU was to the contrary. In particular, ATCMU concludedhba
postal code of 1872 reduced the scope of the postal monopoly from "letters, packets, ospackage
of letters, or other matter properly transmittable in the United Staiés+aghrase that
included advertisements—to "letters and packets"—a phrase that did not. ATGMpbalted
to legal opinions of the Post Office that suggested that the postal monopoly ed first

class matter®®

In a two-to-one majority opinion, the D.C. Circuit Court upheld the Postalcg&vi
claim of monopoly but was not entirely persuaded by its interpretation of the postapaty
statutes. The court first agreed with the Postal Service that the postal monapuwéssvere
ambiguous enough to warrant looking beyond the plair*¥&fthe court deemed “implausible”
the notion that newspapers could be considietters>®® The court was more impressed, but not
wholly convinced, by the argument that the 1872 act should be interpreted as not having changed

prior postal monopoly law:

ATCMU argues that the deletion [in the 1872 act] of the "other
matter" language [in the 1845 act] reflected a deliberate
congressional choice to narrow the postal monopoly, and that by so
narrowing it the Congress eliminated any suggestion that it might
include addressed advertising materials. As [the District Court]
pointed out, however, the legislative history indicates that the 1872
Act was intended to reword and clarify the nation’s postal laws
without substantive alteration. .ATCMU has been unable to

7 For example, the Postal Service argued that td8 dPinion by Assistant Attorney General Spence
referred only to heavy weight shipments and "sajhing about smaller items of second and thirdschaatter, and
does not hold that the monopoly covers only fitass matter." Postal Service Brief 18.

8 "Memorandum of Points and Authorities in Suppdrintiff's Motion for Summary Judgment and in
Opposition to Defendant’s Motion to Dismiss" 4-Zksociated Third Class Mail Users v. United Std&estal
Service, 440 F. Supp. 1211 (D.D.C. 197j,d 600 F.2d, 824 (D.C. Cir. 1979%ert. denied444 U.S. 837 (1979).
The analysis omits a discussion of ATCMU's consitital arguments which were rejected by the c&00 F.2d at
826 n. 7. It should be noted that the author ass$isewis Rivlin and Charles Work, counsel to amicusae,
National Mass Retailing Institute, who supporteel plosition of ATCMU in the appellate proceedings.

%9 The circuit court took note ®ational Ass'n of Letter Carriers v. IndependensbSystems336 F.
Supp. 804 (W.D. Okla. 1971), as the nearest cagmion but did not make use of the court's analysis

%0 Associated Third Class Mail Users v. United St&estal Service, 600 F.2d 824, 828 n. 13 (D.C. Cir.
1979),cert. denied444 U.S. 837 (1979).
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demonstrate that this general intent did not apply with full force to
the monopoly provision. And absent some indication that Congress
focused on the issue, we are reluctant to find in what purported to
be a recodification a deliberate contraction of the postal

monopoly Accordingly, we are of the opinion that the legislative
text and history—while not dispositive of either party’s
contention—tends to favor the Postal Servfte.

The court further agreed with the Postal Service that theléttenas used in the postal

monopoly provisions of the 1872 act need not be interpreted in a manner consistent with other
uses ofetter in the same acf? Indeed, the court questioned the lasting significance of the
original intent of Congress by noting "even were the legislative intenbpespue, it might be

robbed of currency by the not insubstantial developments of the intervening céfitury."

The court then turned to administrative history. The court agreed that eanyatdgons
were "somewhat restrictiveé® The court noted, but did not examine, Solicitor Lamar’s 1916
ruling that the monopoly included circulars. The court also noted later inconclusivefRcs
statements on the relationship between the monopoly and advertisements. Thenourt t
summarized and largely dismissed the administrative history of the postal molzupals
follows:

While the legislative history of the Private Express Statutes is
quietly obscure, the administrative history is noisilysach side

is able to point to pronouncements by Postal Solicitors and
statements in Service publications which support its view. And

each side is able to characterize the pronouncements and
statements relied upon by the other as poorly reasoned, ambiguous,
or casual. In our judgmerthe most that can be said about the
administrative history is that it is something of a muddtesingle
definition emerges as the obvious choice of past administrators, but
neither does there appear any clear ground for setting aside the

1600 F.2d at 827-28 (emphasis added).

52600 F.2d at 827 n. 12 ("Nothing in either the atévexpress prohibition or the classification pstmris
suggests that the latter were intended to supgbfiaition of general applicability or to freezeethontent of the
postal monopoly. Indeed, 88 130 and 131 [of the21&t] do not purport to define letter at all. Thagrely use the
term as an introductory label for a category whitdy go on to define. The result is not to shedeatydeal of light
on either the introductory label or the category.")

563600 F.2d at 826.
564600 F.2d at 829.
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determination of present on¥s.
After reviewing the administrative history presented by the litigaméscourt concluded
ambiguity or inconsistency of administrative interpretation by the Pdiste@ind Postal Service,

if any, was not a ground for invalidating the Postal Service's regulatdnjtidef of letter.>®

Lastly, the court then reviewed the Postal Service’s 1974 regulatory aefiaitiletter”
to determine if it was "arbitrary and contrary to common sense." The astiedncluded that
the Postal Service was authorized by the postal law to adopt regulations stmgibie postal

monopoly statutes.

Appellant asserts that promulgation of these regulations, which
have the effect of defining the federal crime of transporting letters
outside the mails, was beyond the authority of the Postal Service.
We disagree. As the District Court observed, . . . the Service is
authorized under 39 U.S.C. 8§ 401(2) (1976) to promulgate
regulations to further the objectives of Title 39, which includes
provisions concerning the postal monopoly. While 18 U.S.C. §
1696—the private express provision at issue here—is not a part of
Title 39, its purpose is intimately connected to that title, and it was
only separated from the other private express sections in 1909
when the United States criminal laws were codified into Title 18.
Accordingly, a fair reading of the rulemaking authority of 39
U.S.C. § 401(2) is that it extends to § 1696.

The court then concluded that the Postal Service's definition was not so unreasohéble tha

should be set aside:

More broadly, we note that any definition is likely to appear
arbitrary from some perspective for the simple reason that
definitions draw lines they exclude some matters and include
others despite similarities between the two classfessimply
conclude today that the Postal Service has settled upon a
reasonable criterion the presence or absence of an address and
that its definition suffers from no more than the level of
arbitrariness which is inevitabl&®

The court expressed its bottom line as follows:

%5600 F.2d at 828 (footnotes omitted, emphasis gdded

%600 F.2d at 829-30 ("Even if the Service's readtmypt completely accurate, we do not believe that
whatever ambiguity or inconsistency existed is gosuto set aside the rule that is argued for tgday"

%7600 F.2d at 826 n. 5.
568600 F.2d at 830.
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In sum, we find that the arguments raised the appellant and amicus
curiae do not warrant invalidation of the definition of 'letter’
propounded by the Postal Servi€d.

In dissent, Judge Malcolm Wilkey argued that the Postal Service had failedepaoyi
convincing reason why advertising circulars which are distributed outside tisebyna
newspapers should be treated differently than otherwise identical adveritisirigrs which
ATCMU sought to the right to deliver by private express. More generallyeMilggey
expressed unease with the administration of the postal monopoly by the Pasa@dfieostal

Service:

| dissent from the court's affirmance of the Postal Serwcetent
interpretation of the word "letter" because, in my reading of the
lengthy details back of the majority opinion's terse summary of

150 years of statute and statutory interpretation, there emerges only
one consistent theme from the Postal Service—it has always
latched onto whatever interpretation of the word "letter" which

would give it the most extensive monopoly power which Congress
at that time seemed disposed to allow.

Not only do | find this total lack of any intellectual consistency
offensive, especially when coming from a supposed-to-be
responsible government agency, but there is a very practical reason
why | think this court should refuse to approve the Postal Service's
current interpretation. If we decline to include the advertising
flyers which the Postal Service is intent upon embracing within the
word "letter" so as to give its monopoly the most expansive scope,
we may then force the Postal Service to go to Congress to define
accurately the desired postal monopoly scope. That definition, the
desired scope of the Postal Service's monopoly, is entirely a
guestion of public policy, properly to be determined solely by
Congress, and this court should not countenance the Postal
Service's power and revenue grabbing simply because the statute,
the statutory history, and the agency's own administrative
interpretations are conflicting and obscti®.

In evaluating théATCMU case, it should be appreciated the litigants did not provide the
courts with all of the legal history set out in this study. The courts were noeddkiet the 1872
postal monopoly provision at issue in the case was derived from the narrowly drawntl827 ac

("letters and packets") as well as from the broadly drawn 1845 act ("terg |gtackets, or

%%9600 F.2d at 830.
*°600 F.2d at 830-31 (emphasis original).
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packages of letters, or other matter properly transmittable in the United 8tail, except
newspapers, pamphlets, magazines and periodicals"). This dual ancestrg eglpeant to the
question of whether the 1872 act restricted the scope of priof {avar was the court informed
about Attorney General MacVeagh's 1881 opinion concluding that the postal monopodg statut
did not cover all first class matter. Nor did the court did have access to the fass Of

ambiguous 1919 letter to Chairman Steenerson on whether the postal monopoly included third

class matter.

*"11n 5 Op. Sol. P.0.D. 614, 616 (1913), Solicitord@win observed, "It thus appears that, while byattie
of March 3, 1845, it was unlawful to carry outsttie mails ‘any letter or letters, packet or packagidetters, or
other mailable matter whatsoever,” except ‘newspagamphlets, magazines, and periodicals,’ thagipition was
limited by the act of 1872 to ‘letters and pacKetad such limitation was repeated in the Crimi@ate now in
force. There can be no question that, from thegtior of the Postal Service, the Government monopbmail
transportation has extended to ‘letters.” Sincesitteof 1872, however, the inclusion within suchnamgoly of other
mailable matter has depended upon the meaningdétim ‘packets.™ It appears that this opinion wasbrought
to the attention of the court.
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10 USPS Administration of the Monopoly Laws to 2006

Although development of the postal monopoly regulations of 1974 constituted the Postal
Service's main administrative innovation, there were a number of other importanistraive

and judicial developments with respect to the monopoly laws between 1971 and enactheent of t
PAEA in 2006. The Postal Service adopted several additional suspensions of the postal
monopoly, including a suspension for urgent letter letters that allowed developrogetmfiht
express document services. The Postal Service also adopted provisions in thedMaiesti
Manual implementing the mailbox monopoly law of 1934. In this period, the monopoly laws
were the subject of considerably more litigation than in the entire centurygmgd®70. In

addition to the ATCMU case, the Postal Service won key victories in support of thexnai

monopoly inRockville Remindein 1973 andCouncil of Greenburg Civic Associatioms1981.

10.1 Private Express Companies and Suspension for Utgegtters, 1979

In the late 1960s and early 1970s, a new generation of private express companies
developed in a sequence of events remarkably similar to the 1840s. Improvements in
transportation (primarily improvements in jet aircraft), telecommuioicat(falling prices,
improved telex service), and improved computers made it possible to provide a zpeciali
collection and delivery service for documents and small parcels that wasndiatly more rapid
and reliable than traditional national and international postal services and, hl#utnsgantially
more expensive, still affordable for modern businesses. Private companies tookgedeénta
these possibilities more quickly than the Postal Service. Some of these s&gme@Scourier”
companies evolved from other types of transportation services (Purolatooamas|.armored
car; United Parcel Service, parcel), but the main innovators were new compeaated m

answer to the new technologies (Federal Express, DHL).

The Board of Governors 1973 report on the private express statutes conceded the superior
performance of the private companies and "serious equitable considerations"ypeséatding
the postal monopoly statutes against them, at least before the Postal Seevidexpress Malil

service provided a comparable service.

The largest daily volume of "letters" carried outside the mails
without payment of postage is likely handled by courier
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companies. Part of that volume is exempt from the Private Express
Statutes because it is conveyed by "special messengers employed
for the particular occasion only" (Title 18, U.S. Code, Section
1696). There are undoubtedly many situations in which such
service, initiated in compliance with Section 1696, has proved to
be so convenient that it has been continued on a more or less
regular schedule and thus is now in violation of the Statute.

Other courier service is used daily and in large volume without
violation of the Statutes, to transport and deliver commercial
papers, legal papers and documents, official records, checks and
drafts, and matter sent for auditing or preparation of bills.
Situations no doubt exist here also in which, once the avenue of
communication has been established, the users transmit prohibited
matter along with permissible items.

In addition to the practical problems of detecting such
violations and enforcing the statutes, there may be serious
equitable considerations. Primary among these is whether a postal
service is offered which is comparable to that of the courier in
terms of convenience, celerity, certainty and cost. The answer has
been negative in numerous investigations. The extent to which the
Postal Service can improve that comparison, by the recently
announced restoration of late collections and innovations such as
Express Mail Service, remains to be s&én.

Nonetheless, in the mid-1970s, the Post Office's inspectors and lawyers triedhe us
1974 postal monopoly regulations to suppress development of the new private express
companies’® Customers of private express companies, led by the National Association of

Manufacturers, petitioned Congress for modification of the private exprésest&'

"2 postal ServiceRestrictions on the Private Carriage of M&B (Appendix E).

>3 A senior vice president of Purolator summed upRthstal Service campaign as follows: "An
overwhelming body of evidence leads to the conolusiat the USPS has used the Private Expresgestatuann
terroremfashion to induce customers away from private ditpd carriers and into using Express Mairivate
Express Statutes: Hearings Before the Subcomnaittd®ostal Operations and Services of the House Gtieanon
Post Office and Civil Servig®6th Cong, 1st Sess. (1979) 121, 127 (testimédplon Delany, Senior Vice
President and General Counsel, Purolator CourigpdZation).See alsd’ostal Service Amendments of 1978:
Hearings on S 3229 and HR 7700 Before the Subcoeenah Energy, Nuclear Proliferation, and FederahSces
of the Senate Committee on Governmental AffaBth Cong, 2d Sess. (1978) 335 (testimony of Tdrigcal
Shipment Committee)fhe U.S. Postal Service and Postal Inspection Seriilarket Competition and Law
Enforcement in Conflict? Hearing Before the Subcowmthe Postal Service of the House Comm. on Govent
Reform 106th Cong., 2d Sess. 34-73 (2000) (testimonjaafes |. Campbell Jr.).

" |n April 1976, NAM filed a statement with a Senatemmittee outlining, inter alia, the need for piti
courier service for important business documentke"effective functioning of modern business degdnd large
degree on the rapid transmission of informatiore Htreased costs that businesses must bear sultaofehe
Postal Service’s regulations are particularly otipmable because the Postal Service cannot prakaeapid and
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In fall 1976, Congress established a special study commission, the Commissiorabn Post
Service, to recommend improvements in the postal laws and to consider the role ef privat
express services. The Commission, chaired by Gaylord Freeman, a prominentioeldke
hearings throughout the United States. In April 1977, the Postal Service Caiommssued its
report. With respect to the postal monopoly statutes, the Commission concluded:

The Postal Service sought to control diversion of volume to private
carriage by subjecting nearly every message to the statutes and
then "suspending" the regulations for letters requiring extremely
expedited delivery service which the Postal Service did not
provide. . . . The Commission recommends that Congress enact
legislation defining the scope of the private express statutes. The
legislation should respond to the need of business for expedited
delivery of extremely time-sensitive matter. . . . [E]xclusions from
the private express statutes should be based not merely on the

content of mail, but also in recognition of service requirements
which the Postal Service is not prepared to m@et.

In January 1977, the Department of Justice contributed to the calls for reform of the
postal monopoly statutes. It published a study of the development of of the postal moretpoly th
concluded, "what is necessary, therefore, is a thoroughgoing, independentdoapgiraise

the potential public impact of these longstanding la/s."

In late 1978 and early 1979, Congressional hearings into the report of the Commission on
Postal Service indicated that the Congress was becoming convinced of the nepdvatall
express companies to carry urgent documents. In August 1978, the Senate GoveAffagata
Committee approved a postal reform bill that included a provision exempting urgent dacument
from the postal monopoR/.” Although the 95th Congress adjourned without completing work on
this bill, early in the 96th Congress, the House Subcommittee on Postal Openadi@eraces
opened hearings on private delivery of time-sensitive documents and likewisegddicat

sympathy with the private express compani&dlonetheless, the Postal Service strongly

dependable service that businesses requt@stal Reorganization: Hearings on S. 2844 BefbeeSenate
Committee on Post Office and Civil Seryi@dth Cong, 2d Sess, at 247 (1976).

*’> Report of the Commission on Postal Seryik®77), 1:72-73.
*"® Department of Justic€&hanging the Private Express La®&8.
"3, Rep No 95-1191, 95th Cong, 2d Sess. (1978).

"8 During the course of these hearings, postal subttige chairman Charles H. Wilson of California
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opposed a statutory exception for urgent letters on the grounds that it would leadns biili

dollars in losses for the Postal Serviée.

On July 9, 1979, the Postal Service forestalled legislation by publishing a préposal
amend its regulations to "suspend” the postal monopoly insofar as it applied taitgeazr
urgent letters® More than 140 comments were received; almost all strongly supported the
proposal. On October 24, 1979, the Postal Service adopted a slightly revised version of the

proposed regulation suspending the postal monopoly to allow private carriage of utgesttlet

The final rule defined urgency by use of two alternative tests. Firdteaueuld be
deemed urgent if the "value or usefulness of the letter would be lost or greatlystenihby
the fact that the letter is not delivered within twelve hours of dispatch or by ndoa of t
addressee’s next business day, excluding periods of transportation outside tagharty
contiguous states. Under the second test, the "double postage" test, a lettdverndreémed
urgent if the shipper paid the private express company at least twice lasishe otherwise

applicable domestic first class postage, or $3.00, whichever is gf&ater.

urged Louis Cox, general counsel of the Postali€erto be more flexible with respect to administna of the
postal monopoly statutes: ("I am just telling ydir, Cox, if you don't become more realistic abdg heeds of
business with their time-sensitive materials angereamore realistic approach toward this interpi@teof letter,
you are going to lose the whole doggone thing [npohg"). Private Express Statutes: Hearings Before the
Subcomm. on Postal Operations and Services of tus¢iComm. on Post Office and Civil Serviigth Cong., 1st
Sess., at 22 (1979).

" |n September 1979, Postmaster General William &odglvised Congress that "Exploitation of the
[proposed] loophole . . . could result in the bimtdof tremendous pressures in the years aheagntp illions of
dollars of additional Federal subsidies into thetRloService." Letter from Postmaster General AftliBolger to
Senator Edmund S. Muskie, Sep 26, 1978, at 2. hrehber 1979, after the suspension for urgent ettars
adopted, House postal subcommittee chairman Chdrl@d¢ilson asked Bolger about the effect of the mele on
postal finances. Bolger responded, "I think it had little or no impact on the volume of the PoSaivice."
Private Express Statutes: Hearings Before the Subtoon Postal Operations and Services of the HQasem. on
Post Office and Civil Servic®6th Cong., 1st Sess., at 337 (1979).

8044 Fed. Reg. 40076 (1979). The Postal Servicejsgsal made no reference to the Congressional
deliberations. It was ostensibly a response toipaoimments on amendments to postal monopoly régoka
proposed in December 1978.

8144 Fed. Reg. 61178 (1979).
°%239 C.F.R. § 320.6 (2006).

GEORGE MASON UNIVERSITY NOVEMBER 2008



PosTAL MONOPOLY LAWS 218

10.2 Amendments to Postal Monopoly Regulations, 1979

On December 27, 1978, the Postal Service proposed to a general revision of the 1974
postal monopoly regulatiori&3 The notice of proposed rulemaking began by noting that the
1974 definition of letter "appears to have served well and the definition has been approved
judicially" by the district court in thATCMU case. In its notice, the Postal Service proposed,
inter alia, to exclude from the definition of "letter" certain out-sized or bdged tangible
objects bearing messages such as signs, tombstones, and automobile tires and tav adopt ne
suspensions for intra-university letters and letters related to cargpdreetsby international
ships. The proposed rules also included more controversial proposals to

« expand the definition of "letters" by extending the concept of an "addoess" t
situations not previously covered;

« limit the exception for "telegrams” so that it did not exclude other typleardf
copy from the postal monopoly;

« [imit the exception for "books" to cases involving distribution to twenty-five or
more separate persons.

* exclude letters which are transported in bulk before or after their trsgsiemby
mail from the exception for carriage prior or subsequent to posting;

« limit the right of printers to sent letters out of the mails in bulk if theteri
originated the message in the letter; and

* prohibit a person accused of violating the postal monopoly from challenging the
correctness of the postal monopoly regulations in a hearing before the Judicial
Officer of the Postal Service.

The proposed revisions of the 1974 postal monopoly regulations provoked a strong
reaction. More than one hundred comments were filed. The Department of Justiteesidom
76-page brief which argued that the Postal Service was obliged to ascertaomsiddrcthe
impact of its regulations on competition, that its definition of "letters ankiepsicwas overly
broad in at least some respects; and that the postal monopoly regulations werstartomih
due process because they "combine the investigatory, prosecutorial, and adgufilinations in

one department®

8343 Fed. Reg. 60615 (Dec 28, 1978).

*84"Comments of the United States Department of defsth response to amendments to 39 C.F.R. Part
310 proposed at 43 Fed. Reg. 60615 (1978).
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On September 11, 1979, the Postal Service adopted the noncontroversial revisions to the
postal monopoly regulations. The Postal Service announced that it would provide for a second
round of comments on the controversial revisions, but these proposals were later quietly

abandoned®

10.3 Suspension for International Remail, 1986

Remail is the practice of using a private carrier to transport maildr@country to
another country where it is tendered to the post office for delivery in that courdmnyvarding
to a third country. In 1984, the Postal Service became concerned about the growthl of rema
competition for outbound American mail. Compared to international postal service from the
United States, remail services enjoyed competitive advantages in senvipgce. In a series of
legal rulings, the Postal Service declared use of private express compasapd tetters to
foreign post offices violated the postal monopoly. In December 1984, the Postal Sekede a
the Department of Justice to enjoin private expresses from providing remaiéseThe
Department of Justice demurred, suggesting the suspension for urgent lettbiseaateérpreted

to permit international remail.

In October 1985 the Postal Service proposed an amendment to the urgent letter
suspension to clarify that it did not permit international reffai\ wide range of commenters
opposed the proposed rule including comments from the Department of Justice, Department of
Commerce, Council of Economic Advisors, and dozens of remail customers. The clm&inca
the form of a presidential letter. On May 1, 1986, President Ronald Reagan sigaets thfehe
Universal Postal Union negotiated in Hamburg in 1984 but directed Postmaster Gdvental
Casey to adopt a procompetitive approach in implementing of international postasolici

| have signed the Acts of the Nineteenth Congress of the
Universal Postal Union, negotiated at Hamburg in 1984, but | want
us now to make sure that the Acts, and particularly Article 23, are
not used to stifle healthy private competition in the international

mail arena. The policy of this Administration is to encourage free
enterprise in ways that will improve services and reduce costs to

%% 44 Fed. Reg. 40899 (Jul 13, 1979) (splitting rd&mg); 44 Fed. Reg. 52832 (Sep 11, 1979) (adopting
non-controversial amendments).

850 Fed. Reg. 41462 (Oct 10, 1985).
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our citizens, and | know | can count on your support to carry out
this policy.

Therefore, | am asking that you do all within your power,
working closely with the Executive Branch, especially the
Secretary of State and the Attorney General, to permit and promote
marketplace competition in international mail, and to influence
other nations to do likewise.

Following President Reagan'’s letter, the Postal Service reversed.t8@Wselune 17,
1986, the Postal Service proposed a revised rule that would permit internationaf el
August 19, 1986, the Postal Service adopted the new rule in finaP¥dmits notice, the Postal

Service summarized public comment on the practice of remail as follows:

The comments came primarily from American commercial
enterprises, including financial institutions and publishers, that use
the services of international remailers in conducting their business
abroad. The comments were almost universally consistent in their
observations regarding the level of service provided by remailers.
Specifically, the comments asserted that remailing was faster than
U.S. airmail and that this time savings is often critical to the ability
of American businesses to compete in foreign markets. Moreover,
the comments asserted that remailing services were provided for a
lesser cost than U.S. airmail, thereby also enhancing the ability of
American firms to compete abroad. . . . Numerous commenters
noted that this time and cost differential was critical in order for
letter matter being sent abroad to retain its commercial value.
Several commenters also stated that, without faster and cheaper
services provided by remailers, it would not be feasible for their
businesses to compete in the international markets.

The suspension for outbound international remail permited the "uninterrupted cafrietjers
from a point within the United States to a foreign country for deposit in its domestic or
international mails for delivery to an ultimate destination outside of the Unis¢elsS It did not
permit carriage of letters out of the mails to a foreign country for subsedgierery to an
address within the United Staf&§.

751 Fed. Reg. 9852 (Mar. 21, 1986) (withdrawal rigioal proposed rule).

851 Fed. Reg. 21929 (Jun. 17. 1986). The Postai®ealso launched a new service, International
Priority Airmail, that offered discounts for bulkternational letter mail in direct competition wittmail.51 Fed.
Reg. 17017 (May 8, 1986).

951 Fed. Reg. 29636 (Aug 20, 1986).
%39 C.F.R. § 320.8 (2006).
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The suspension for outbound international remail precipitated major postalgeform
outside the United States. Efforts by European post offices to suppress competiting
themselves for the American remail business ultimately led to the adoptionfofraise postal
directive in 1997. The European directive was amended in 2008 to require the repeal of most
national European postal monopoly laws by the end of 2011. Growth of international remnail als
forced the UPU Convention to take some steps towards reform of its system for catimpens

national postal administrations for the delivery of inbound internationalail.

10.4 Judicial Interpretation after ATCMU

In the two decades since 1979, the postal monopoly has been considered in seven judicial
opinions. None considered the basic scope of the postal monopoly.

In three cases, courts rejected the claim that, under the Constitution, Gdagkes
authority to establish a postal monopoly. This argument rested on the observation thathenlike
Articles of Confederation, the Constitution did not expressly empower thefedeernment to
establish a postal monopoly. Noting that the first Congress continued the postal monopol
created by the ordinance of 1782 and that each succeeding Congress has presticszhlite
of establishing a postal monopoly, the courts have upheld the constitutionality of the postal

monopoly without hesitatiofr?

In two cases (including one of the foregoing cases), the courts have assunsddlitye
of the Postal Service’s 1974 postal monopoly regulations without questioning theorgta
basis. InAmerican Postal Workers Union v. U.S. Postal ServicE989>%° the D.C. Circuit

Court of Appeals agreed with a postal union that the Postal Service regulation susgiending

91 See generallyCampbell, "Evolution of Terminal Dues and Renfaibvisions."

92 United States Postal Service v. Brennan, 574 Fi2d(2d Cir. 1978)cert. denied439 U.S. 1115
(1979); United States v. Black, 569 F.2d 1111 (X0ith 1978); United States Postal Service v. O'Brig44 F.
Supp. 140 (D.D.C. 1986). Brennan the court further held that the delegation oénuhking authority to the Postal
Service did not constitute an unconstitutional daten of legislative authority. 574 F.2d at 716-kvO’'Brien, the
court rejected the argument that the postal moryopotonstitutionally limited customers’ right okf speech or
right to petition congress. 644 F. Supp. at 144-45.

93 American Postal Workers Union v. United States@d®ervice, 891 F.2d 304 (D.C. Cir. 198@y'd
on other groundsAir Courier Conference of America v. American Rb&Vorkers Union, 498 U.S. 517 (1991). The
Supreme Court vacated the judgment of the coumpptals because it found the postal union lackedlstg to
present a case for enforcement of the postal mdypopo
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postal monopoly for international remail was "arbitrary and capricioug "céhrt did not
consider whether the Postal Service was statutorily empowered to susppaosdtéhenonopoly
in the first place, and in any case, its decision was ultimately vacatbd Bypreme Court on
other grounds. I.S. Postal Service v. O’Brién 1986°%* a district court enjoined a private
carrier that delivered printed matter to congressional offices. Takéngdministrative
suspension of the monopoly for "urgent letters” as given, the court ruled thatrieescar

operation did not fall within the suspensfh.

In three cases, courts have interpreted statutory exceptions to the postal snatbpol
little or no deference to the Postal Service’s regulations. In a 1988 Supreme&3aRegents
of University of California v. Public Employees Relations Boaitthe question was whether a
university mail system could lawfully carry the letters of an empldyeasn. The Court
addressed the letters of the carrier and private hand exceptions to the pastiabiymand held
that the union’s letters generally fell outside the scope of the exception. fpenhtbe scope of
the exceptions, the Court looked first to "the normal meaning of the language chosen b
Congress™’ and then to legislative and statutory history. Since the Court was satisfied that i
understood the meaning of the statute based upon this review, it declined to defaalto Post
Service regulation® In a 1992 casé;ort Wayne Community Schools v. Fort Wayne Education
Association, Ing>*° a federal appellate court faced a similar factual situation involving
somewhat closer questions of law. Although the court expressed a willingnessr tetherally
to the Postal Service’s postal monopoly regulations, it declined to do so in the cas&nt

because it found that regulations interpreting the scope of the "letters-adrties" exception

%94 United States Postal Service v. O’Brien, 644 FpBSu140 (D.D.C. 1986),

% See alsaValt Disney Music Company, Inc. v. United Statestal Service, D.C.D. Cal., Civ. No. 76-
2391-1H (unreported, Nov. 18, 1976) (held the dantamopoly does not bar private carriage of butkeles
permitted by Postal Service regulations; does oonsicer scope détters.

% Regents of Univ. of Cal. v. Pub. Employment Relasi Bd., 485 U.S. 589 (1988)
97485 US at 595.

%8485 U.S. at 602 ("Appellant and the United Stamee urged us to defer to these agency constrsction
of the statute . . . . Because we have been algslsctertain Congress’ clear intent based on ougsisabf the
statutes and their legislative history, we needaullress the issue of deference to the agency.").

9 Fort Wayne Community Schools v. Fort Wayne Edatefissociation, Inc., 977 F.2d 358 (7th Cir.
1992)
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were inconsistent with the underlying statute as interpreted by the Sup@m® In an earlier
case American Postal Workers Union v. React Postal Serjftatecided in 1986, another
appellate court had concluded that the postal monopoly law did not prevent a private expres
from collecting letters and posting them in bulk to a single addressee if pagiage is paid at
time of mailing. Its decision was based on an interpretation of the 1879 statutqrtiaxéer

private carriage of mail to the nearest post oftfce.

10.5 Increase in Criminal Penalties, 1994

The Criminal Fine Improvements Act of 198%prescribed general rules for criminal
fines. Fines of up to $10,000 were authorized against corporate offenders for even minor
offenses. Alternatively, "if the offense results in pecuniary loss to a pefsentban the
defendant, the defendant may be fined not more than the greater of twice thgagrasswice

the gross loss. . . ."

The 1987 schedule of fines was applied to postal monopoly infractions by the Violent
Crime Control and Law Enforcement Act of 19924 As a result, the specific fines historically
set out in the postal monopoly statutes were replaced with references to péuatter this
title." As a result, the fine that a corporation could pay for using an ilpggelte express was
increased from $ 50 to $10,000 penalty for each viol&fb8imilarly, the fine that could be
imposed on a private express for depositing a letter in a private mailbox wasétcfeom $
300 to $ 10,000 for each offen®8Inexplicably, however, the penalty imposed on a private

express company for violation of the all-purpose postal monopoly statute, section 1696(a) o

600977 F.2d at 367 (“inexplicably, the Postal Serdegiates, both in textual language and in ratienal
from the statement of the Attorney General and ftbeninterpretative holdings of the Supreme Coprt."

601 American Postal Workers Union v. React Postal iBesy 771 F.2d 1375 (10th Cir. 1985),

9218 U.S.C. § 1696(a) (2008ee771 F.2d at 1380. In this case, the Postal Sewixein support of the
interpretation of the statute confirmed by the tour

693 Criminal Fine Improvements Act, Pub. L. 100-18%,801 Stat. 1279, 1280 (198&pdified18 U.S.C.
§ 3571 (2006).

804 \/iolent Crime Control and Law Enforcement Act &1, Pub. L. 103-322, § 330016, 108 Stat. 1796,
2146.

695 Comparel8 U.S.C. § 1696(b) (1988 & Supp. Wjth 18 U.S.C. §§ 1696(b), 3571(b)(7) (2006).
6% Comparel8 U.S.C. § 1725 (1988 & Supp. Wjth 18 U.S.C. §§ 1725, 3571(b)(7) (2006).
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Title 18, the prohibition against establishment of a private expressiovapdated; it remained

not more than $ 500 and/or six months imprisonmi¥nt.

10.6 Mailbox Monopoly Regulations: Rockville Remindet973

The Postal Service has adopted provisions in the Domestic Mail Manual which are
intended to implement the mailbox monopoly statute, section 1725 of Titf& ib&he edition
of the Domestic Mail Manual in force on the date of enactment of the Postal Azloititynaind
Enhancement Act, the following regulations from Part 508 implement the mailbox moagpoly

well as other provisions of the Criminal Code.

3.1.1 Authorized Depository

Except as excluded by 3.1.2, every letterbox or other receptacle
intended or used for the receipt or delivery of mail on any city
delivery route, rural delivery route, highway contract route, or
other mail route is designated an authorized depository for mail
within the meaning of 18 USC 1702, 1705, 1708, Ari2h

3.1.2 Exclusions

Door slots and nonlockable bins or troughs used with apartment
house mailboxes are not letterboxes within the meanig§ &fSC
1725and are not private mail receptacles for the standards for
mailable matter not bearing postage found in or on private mail
receptacles. The post or other support is not part of the receptacle.

3.1.3 Use for Mall

Except under 3.2.11, Newspaper Receptdokereceptacles

described in 3.1.inay be used only for matter bearing postage.
Other than as permitted by 3.2.10, Delivery of Unstamped
Newspapers, or 3.2.11, no part of a mail receptacle may be used to
deliver any matter not bearing postage, including items or matter
placed upon, supported by, attached to, hung from, or inserted into
a mail receptacle. Any mailable matter not bearing postage and
found as described above is subject to the same postage as would
be paid if it were carried by mail.

3.2.10 Delivery of Unstamped Newspapers
Generally, curbside mailboxes are to be used for mail only.

9718 U.S.C. § 1696(a) (2006).

0818 U.S.C. § 1725 (2006). The Domestic Mail Marisal regulation of the Postal Service. 39 C.F.R. §
211.2 (2006).
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However, publishers of newspapers regularly mailed as Periodicals
may, on Sundays and national holidays only, place copies of the
Sunday or holiday issues in the rural route and highway contract
route boxes of subscribers if those copies are removed from the
boxes before the next scheduled day of mail delivery.

3.2.11 Newspaper Receptacle

A receptacle for newspaper delivery by private carriers may be
attached to the post of a curbside mailbox used by the USPS if the
receptacle:

a. Does not touch the mailbox or use any part of the mailbox for
support.

b. Does not interfere with the delivery of mail, obstruct the view of
the mailbox flag, or present a hazard to carrier or vehicle.

c. Does not extend beyond the front of the mailbox when the box
door is closed.

d. Does not display advertising, except the publication®fiile.

These regulations implement the mailbox monopoly statute in the following wass. T
(i) designate certain letterboxes or other receptacles to which thaalrprohibitions of section
1725 shall apply (3.1.1), (ii) designate certain letterbox or other recepimelbsch the criminal
prohibitions of section 1725 shalbt apply (3.1.2), and (iii) exempt certain concerns
(newspapers) from the criminal prohibitions of section 1725 on certain days of the week
(Sunday). These regulatioalsodeclare that "no part of a mail receptacle may be used to deliver
any matter not bearing postage" (3.1.3), but it is not clearly stated thatléhis based on or

implements section 1725.

The Postal Service mailbox monopoly regulations are given broad support by a 1973
decision of the Second Circuit Court of AppealsRbckville Reminder, Inc. v. United States
Postal Servic&°the court upheld a challenge to Postal Service regulations regulating the use to
which a mailbox may be put. An advertising journal, Reekville Remindemwanted to attach a
two-inch hook to outside of rural mailboxes so that it could effect delivery by regaotirof a

car window and hanging a plastic bag on the hook. The Postal Service held that such ashook wa

%9 postal Service, Domestic Mail Manual §§ 508.3,.508508.11 (Jan. 8, 2006 ed.) (emphasis added).
1% Rockville Reminder, Inc. v. United States Poseivie, 480 F.2d 4 (2d Cir. 1973).
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barred by its regulations. The regulations in question, from the 1972 edition of the Code of

Federal Regulations, were similar to current regulations and read as follows

§ 151.1 Private mail receptacles.

(a) Designation as authorized depository. Every letterbox or
other receptacle intended or used for the receipt or delivery of mail
on any city delivery route, rural delivery route, star route, or other
mail route is designated an authorized depository for mail within
the meaning of 18 U.S.C. sections 1702, 1705, and 1708.

(b) Use for mail only. Receptacles described in § 151.1(a) shall
be used exclusively for mail except as provided in 8 156.5(h). Any
mailable matter such as circulars, statements of accounts, sale bills,
or other similar pieces deposited in such receptacles must bear
postage at the applicable rate and a proper address.

[8 156.5] (h) Unstamped newspapers. Rural boxes are to be
used for mail only, except that publishers of newspapers regularly
mailed as second-class mail may, on Sundays and national
holidays only, place copies of the Sunday or holiday issues in the
rural and star route boxes of subscribers, with the understanding
that copies will be removed from the boxes before the next day on
which mail deliveries are scheduled.

TheReminderargued that the Postal Service could only regulate what was put inside the
mailbox. The court, however, agreed that the regulations " regulate the uses to which ma
receptacles may be pfit* and thus barred the householder from putting the mailbox to
nonpostal use. The court further concluded that the regulations were reasonableland val
because they were consistent with the statutory mandate in section 101 of Titec8agithe
Postal Service to "maintain an efficient system of collection, sorting, ey of the mail

nationwide.%'?

Neither the regulations at issue nor the court's decision refer to the madbopohy
statute, section 1725 of Title 18. The regulations at issue declared a mailbox maentpmiy
reference to section 1725. The Court of Appeals upheld the regulations as a reasonahilg and val
means of implementing section 101 of Title 39. In the 2006 edition of the Domestic Mail

Manual, the regulations at issue in Beckville Remindecase mention section 1725 but are in

611480 F.2d at 7 (emphasis added), citing 39 U.S.1D1§(2006).
%2480 F.2d at 8-9.
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other respects essentially the same as they were in 1973. Thus, in lighRotkvdle Reminder
decision, it appears that the Domestic Mail Manual prohibition against use ofithexriar
receiving the documents and parcels delivered by the Postal Service&itanspould be
interpreted as an implementation of section 101 of Title 39, not an implementation of the

mailbox monopoly statute.

10.7 Mailbox Monopoly Statute: USPS v. Council of Grelemrg Civic Ass'ns,
1981

The Supreme Court has considered the mailbox monopoly $tarié once, in 1981.
In United States Postal Service v. Council of Greenburg Civic Assocititars association of
civic groups sought a declaration that the mailbox monopoly statute is unconstitodonase it
violates the free speech guarantees of the First Amendment. The Distnitb@eed with the
Council. The Supreme Court reversed in a 7 to 2 decision that produced five opinions, a five-
justice majority opinion (Rehnquist, Burger, Stewart, Blackmun, Powell), two selyara
concurring opinions (Brennan and White), and two dissenting opinions (Marshall and Stevens).
The contrast in philosophies emerging from this decision goes beyond the spaadiofithe
reach of the First Amendment and illuminates the public policy premises ofitlmm

monopoly itself.

The majority opinion, by Justice Rehnquist, concluded that the mailbox was an essential

part of the national postal system and the government was free to control itshessamée
manner as it would control the use of a military base. Rehnquist pointed out that a householder
voluntarily erected a mailbox in front of his house and in so doing voluntarily submittedfhimsel
to the control of the Postal Service:

Nothing in any of the legislation or regulations recited above

requires any person to become a postal customer. Anyone is free to

live in any part of the country without having letters or packages

delivered or received by the Postal Service by simply failing to

provide the receptacle for those letters and packages which the
statutes and regulations require. Indeed, the provision for "General

61318 U.S.C. § 1725 (2006).
14 United States Postal Service v. Council of Greegla@livic Ass'ns, 453 U.S. 114 (1981).
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Delivery" in most post offices enables a person to take advantage
of the facilities of the Postal Service without ever having provided
a receptacle at or near his premises conforming to the regulations
of the Postal Service. What the legislation and regulations do
require is that those persons who do wish to receive and deposit
their mail at their home or business do so under the direction and
control of the Postal Servié&>

Since the householder has opted into the national postal system and the mailbox istiah esse
part of that system, the Congress may regulate access to the mailbox in-ceateadtmanner

without otherwise having to justify the reasonableness of its regulation.

What is at issue in this case is solely the constitutionality of an
Act of Congress which makes it unlawful for persons to use,
without payment of a fee, a letterbox which has been designated an
"authorized depository" of the mail by the Postal Service. As has
been previously explained, when a letterbox is so designated, it
becomes an essential part of the Postal Service's nationwide system
for the delivery and receipt of maih effect, the postal customer,
although he pays for the physical components of the "authorized
depository,” agrees to abide by the Postal Service's regulations in
exchange for the Postal Service agreeing to deliver and pick up his
mail.

Appellees’ claim is undermined by the fact that a letterbox,
once designated an "authorized depository,” does not at the same
time undergo a transformation into a "public forum™ of some
limited nature to which the First Amendment guarantees access to
all comersThere is neither historical nor constitutional support
for the characterization of a letterbox as a public forumThe
underlying rationale of appellees’' argument would seem to
foreclose Congress or the Postal Service from requiring in the
future that all letterboxes contain locks with keys being available
only to the homeowner and the mail carrier. Such letterboxes are
presently found in many apartment buildings, and we do not think
their presence offends the First Amendment to the United States
Constitution. Letterboxes which lock, however, have the same
effect on civic associations that wish access to them as does the
enforcement of § 1725. Such letterboxes also accomplish the same
purpose -- that is, they protect mail revenues while at the same
time facilitating the secure and efficient delivery of the mails. We
do not think the First Amendment prohibits Congress from
choosing to accomplish these purposes through legislation, as

615453 U.S. at 125-26.
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opposed to lock and key.

Indeed, it is difficult to conceive of any reason why this Court
should treat a letterbox differently for First Amendment access
purposes than it has in the past treated the military base . . ., the jail
or prison . . ., or the advertising space made available in the city
rapid transit cars. . . .

It is thus unnecessary for us to examine § 1725 in the context
of a "time, place, and manner" restriction on the use of the
traditional "public forums" referred to above. This Court has long
recognized the validity of reasonable time, place, and manner
regulations on such a forum, so long as the regulation is content-
neutral, serves a significant governmental interest, and leaves open
adequate alternative channels for communication.

Justices Brennan and Marshall, however, disagreed with the majority'soreeictine
"public forum" nature the mailbox. Justice Brennan argued that recognizih@mendment
rights would not be incompatible with the functioning of mailboxes: "I believe thatéhe m
deposit of mailable matter without postage is not 'basically incompatilbtetivei 'normal
activity' for which a letterbox is used, i.e., deposit of mailable matter wahepipostage or mail
delivery by the Postal Servicé'” Brennan and Marshall differed, however, on whether the
mailbox monopoly rule was a reasonable restraint on the exercise of fResidfent rights.
Brennan concluded it was. Justice Marshall disagreed. He noted:

By traveling door to door to hand-deliver their messages to the
homes of community members, appellees employ the method of
written expression most accessible to those who are not powerful,
established, or well financed. "Door to door distribution of
circulars is essential to the poorly financed causes of little people.”

Moreover, "[flreedom of speech, freedom of the press, freedom of
religion are available to all, not merely to those who can pay their

own way." . .. And such freedoms depend on liberty to circulate;
""indeed, without circulation, the publication would be of little
value."®'®

610453 U.S. at 128-29 (citations omitted, emphasited)l
17453 U.S. at 137.
618453 U.S. at 145 (citations omitted, emphasis aflded
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Justice Marshall concluded, "I remain troubled by the Court's effort to dramstie letterboxes

entirely into components of the governmental enterprise despite their pri p. %0

This was the starting point for Justice Stevens. In his view, the mailbox ipabti@
forum but the private property of the householder, and the factual grounds advanced/to justif
this regulation wholly failed to justify any impediment in the ability of houssgraio

communicate with others.

My disagreement with the Court and with Justice Marshall can
best be illustrated by looking at this case from the point of view of
the owner of the mailboXhe mailbox is private property; it is not
a public forum to which the owner must grant access. If the owner
does not want to receive any written communications other than
stamped mail, he should be permitted to post the equivalent of a
"no trespassing” sign on his mailbdk.statute that protects his
privacy by prohibiting unsolicited and unwanted deposits on his
property would surely be valid. The Court, however, upholds a
statute that interferes with the owner's receipt of information that
he may want to receivéf.the owner welcomes messages from his
neighbors, from the local community organization, or even from
the newly arrived entrepreneur passing out free coupons, it is
presumptively unreasonable to interfere with his ability to receive
such communication3he nationwide criminal statute at issue
here deprives millions of homeowners of the legal right to make a
simple decision affecting their ability to receive communications
from others.

The Government seeks to justify the prohibition on three
grounds: avoiding the loss of federal revenue, preventing theft
from the mails, and maintaining the efficiency of the Postal
Service. In my judgment, the first ground is frivolous and the other
two, though valid, are insufficient to overcome the presumption
that this impediment to communication is invalid.

If a private party—by using volunteer workers or by operating
more efficiently—can deliver written communications for less than
the cost of postage, the public interest would be well served by
transferring that portion of the mail delivery business out of the
public domain. | see no reason to prohibit competition simply to
prevent any reduction in the size of a subsidized monopoly. In my
opinion, that purpose cannot justify any restriction on the interests
in free communication that are protected by the First Amendment.

619453 U.S. at 151.

GEORGE MASON UNIVERSITY NOVEMBER 2008



HISTORY OF UNIVERSAL SERVICE AND THE POSTAL MONOPOLY 231

To the extent that the statute aids in the prevention of theft, that
incidental benefit was not a factor that motivated Congress. The
District Court noted that the testimony indicated that § 1725 "was
marginally useful” in the enforcement of the statutes relating to
theft of mail. . . . It concluded, however, that the Government had
failed to introduce evidence sufficient to justify the interference
with First Amendment interests. The Court does not quarrel with
any of the District Court's findings of fact, and | would not disturb
the conclusion derived from those findings. Mailboxes cluttered
with large quantities of written matter would impede the efficient
performance of the mail carrier's duties. Sorting through papers for
mail to be picked up or having no space in which to leave mail that
should be delivered can unquestionably consume valuable time.
Without the statute that has been in place for decades, what may
now appear to be merely a minor or occasional problem might
grow like the proverbial beanstalk. Rather than take that risk,
Congress has decided that the wiser course is a total prohibition
that will protect the free flow of mail.

But as Justice Marshall has noted, the problem is susceptible of
a much less drastic solution. . . . There are probably many
overstuffed mailboxes now—and if this statute were repealed,
there would be many more—»but the record indicates that the
relatively empty boxes far outnumber the crowded ones. If the
statute allowed the homeowner to decide whether or not to receive
unstamped communications—and to have his option plainly
indicated on the exterior of the mailbox—a simple requirement
that overstuffed boxes be replaced with larger ones should provide
the answer to most of the Government's concern.

... Conceivably, the invalidation of this law would unleash a
flow of communication that would sink the mail service in a sea of
paper.But were that to happen, it would merely demonstrate that
this law is a much greater impediment to the free flow of
communication than is presently assumed. To the extent that the
law prevents mailbox clutter, it also impedes the delivery of written
messages that would otherwise take pfite.

Finally, Justice White joined the majority opinion is rejecting the FinseAdment
challenge, but for him the public forum debate was largely irrelevant. In his ptstage

constituted a reasonable user fee for access to the postal system s tihait: ". . . the only

620453 U.S. at 153-56 (footnotes and citations omhjteenphasis added).
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guestion is whether a user fee may be charged, as a general proposition anddartistasices

of this case. Because | am quite sure that the fee is a valid charge, | caheujudgment®?*

10.8 Postal Service and Postal Monopoly in 2006

Between 1970 and 2006, the Postal Service became a more business-like, commercial
organization as envisioned in the Postal Reorganization Act. Mail volume increastasalbs

and advertisements became an increasingly important component of the mail.

In this period the nature and scope of the postal monopoly law changed significantly by
virtue of the adoption of new postal monopoly regulations in 1974. The 1974 regulations
effectively extended the scope of the postal monopoly statute to include all types of
correspondence, commercial papers, newspapers and magazines, addressszhashisrt
books, and other tangible objects bearing textual information except for item#eys oatypes
of carriage excluded from the monopoly by administrative regulation. The legabke to
these regulations was the Postal Service's questionable interpretatstatof@ry provision
originating the nineteenth century that authorized the Postmaster Geneispléadthe stamped
envelope exception to the postal monopoly. The Postal Service's interpretation aiisi®pr
was not reviewed by the courts. In the only substantial judicial review of titienkecgy of the
1974 postal monopoly regulations, the 13VBCMU case, a federal appellate court—armed with
a less than complete history of the evolution of the postal monopoly law—sustained the
regulations as a valid exercise of the Postal Service's rulemaking guithsofar as they

included advertisements in the definition of "letter."

After theATCMU decision, the Postal Service extended its administrative suspensions of
the postal monopoly in several instances, the most important of which were the susgension f
urgent letters in 1979 and for international remail in 1986. These suspensions paved tire way f
development of private express document services and, ultimately, for postalireteunope.
Although there were several postal monopoly court casesfaf@MU, none touched on the

fundamental foundations of the postal monopoly statute or regulations.

621453 U.S. at 142.

GEORGE MASON UNIVERSITY NOVEMBER 2008



HISTORY OF UNIVERSAL SERVICE AND THE POSTAL MONOPOLY 233

The mailbox monopoly became more economically significant because tlaé $asice
increasingly shifted from door delivery to mailbox and clusterbox delivery. In th@R®&8ckville
Remindercase, a federal appellate court gave brought support for the authority of tHe Posta
Service to regulate the uses to which private mailboxes may be put. This cas® deysendent
on the mailbox monopoly statute and contemplates Postal Service authority ovelltib& that
exceeds the particular rights granted by the mailbox monopoly statute. In th€d@&dil of
Greenburg Civic Associatiorease, the Supreme Court upheld the constitutionality of the
mailbox monopoly statute. In this case, multiple opinions offer diverse philosophical

perspectives on the concept of a mailbox monopoly.

In 1994, Congress substantially increased the fines for sending a letteraby prpress
in violation of the postal monopoly and for illegally depositing mailable matteprivate
mailbox by 30 to 200 fold. These increased penalties were the result of a generaizatde
of the criminal code and may have been inadvertent insofar as the postal monopoly boxi mail
monopoly are concerned. Inexplicably, the penalty for operating an illegatepexpress was

unchanged.
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11 PAEA and the Current Status of the Monopoly Laws

On December 21, 2006, the Postal Accountability and Enhancement Act (PAEA) modified the
postal monopoly law in significant respects. It created new statutoepiocms to the postal
monopoly statutes: for letters charged more than six times the stamp pricgeferieighing
more than 12.5 ounces, and for a grandfather exception that includes situations indPastal S
regulations purported to "suspend" the postal monopoly. The PAEA also appareztlgdepe
authority of the Postal Service to adopt substantive regulations implementingribpaty
statutes. Nonetheless, the Postal Service has continued to maintain both its qospalyrand
mailbox monopoly regulations. The PAEA vested the Commission with new authority to
administer elements of the postal monopoly statutes and to police the Posta'Sapaof its
rulemaking authority. A review of the interaction between the PAEA and the cofagkey of
the monopoly laws suggests several legal issues for which answers aréextlsek. Since the
Commission has not yet adopted regulations or otherwise addressed implemeeteethe
powers, this chapter presents what is necessarily a preliminary emalobthe effects of the

PAEA on the monopoly laws and the current status of those laws.

11.1 Price Limit Exception

The PAEA added a new price limit exception to the postal monopoly that is set out in
section 601(b)(1) of the Title 39. It provides that

(b) A letter may also be carried out of the mails when—

(1) the amount paid for the private carriage of the letter is at
least the amount equal to 6 times the rate then currently charged
for the 1st ounce of a single-piece first class letter;

For example, since the rate for one ounce single-piece first classMa#t& 0.42 in June 2008, a
letter could be carried out of the mails by a private carrier if the shippkthgacarrier $2.52 or

more.

The new section does not explain how to calculate the minimum payment for a shipment
of multiple letters, a normal occurrence in commerce . Suppose A wants to sendd a lar
envelope containing two smaller envelopes each of which includes a separabgednetter.

Is A required to pay the private carrier $ 2.52 or $ 5.04? In the absence of Commission

regulations clarifying this point, the most plausible answer seems to be thaitrest of letters
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may be carried out of the mail whenever the shipper pays the carrier $ 2.52 or naore for
shipment, regardless of the number of individual letters included in the shipment. This resul
seems implied by a comparison of the PAEA provision with the Postal Serve@aRA
suspension for urgent letters, 39 C.F.R. § 320.8. According to paragraph (c) of the suspension
regulation, a letter may be carried out of the mails if the shipper paysrtieg atleast $ 3.00 or
twice the applicable U.S. postage, whichever is greater. For a shipnmealtipie letters, the
calculation of "applicable postage" is based on the weight of the total shipmeht naight of

the individual letter§?? Under the urgent letter suspension (using June 2008 postage rates), to
transport a large envelope carrying six one-ounce letters out of the mailspersnust pay a
carrier at least $ 3.36 ( twice the applicable postage, $ 1.68). If the new PA&#ieravere
calculated on the basis of $ 2.52 for each individual letter, the shipper would have to pay the
carrier at least $15.12 to ship the same envelope by private carrier. Since the ptithes

PAEA provision seems to have been to expand the scope for private carriage, & apysar

plausible that the price limit should be applied on a shipment basis.

11.2 Weight Limit Exception

The PAEA also added a new weight limit exception to the postal monopoly set out in
section 601(b)(2) of the Title 39 which provides that

(b) A letter may also be carried out of the mails when— . . .
(2) the letter weighs at least 12 %2 ounces;
For reasons discussed above in the context of the price limit exception, the msibigla
interpretation of this exception seems to be that a shipment of letters mayiée gut of the
mails if shipment as a whole weighs more than 12.5 ounces regardless of the number of

individual letters inside the shipment.

62239 C.F.R. 320.8(c) (2006) provides: "If a singipsnent consists of a number of letters that ackqu
up together at a single origin and delivered togietb a single destination, the applicable U.Staesmay be
computed for purposes of this paragraph as thdugkhipment constituted a single letter of the wiedd the
shipment. If not actually charged on a letter-hiyeleor shipment-by-shipment basis, the amount peigl be
computed for purposes of this paragraph on theslwdthe carrier's actual charge divided by boda éstimate of
the average number of letters or shipments duhiageriod covered by the carrier's actual charge."
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11.3 Grandfather Exception

The third new exception to the postal monopoly added by the PAEA is set out in section
601(b)(3) of the Title 39 and provides that,

(b) A letter may also be carried out of the mails when— . . .

(3) such carriage is within the scope of services described by
regulations of the United States Postal Service (including, in
particular, sections 310.1 and 320.2-320.8 of title 39 of the Code of
Federal Regulations, as in effect on July 1, 2005) that purport to
permit private carriage by suspension of the operation of this
section (as then in effect).

This exception permits carriage of a letter out of the mails if "such gansawithin the scope of
services described by regulations” in effect in 2005 "that purport to permit pravaigge by
suspension®® The precise contours of the grandfather exception are unclear due to the
complexity of the Postal Service regulation referenced. Authority toycthefbounds of the
grandfather exception is vested in the Commission. The following discussionptbeigbnly a

preliminary description of this exception.

It seems apparent that the grandfather exception is intended to include all ofdtes pr
carriage described in the sections 320.2 to 320.8 of the Postal Service's regulaticas;iage
of certain data processing materials, letters of colleges and unagrsitgent letters,
advertisements in parcels or periodicals, and international remail. Theselsadyn"services
described by regulations that purport to permit private carriage by suspensioedvieloit
appears clear from legislative history, if not from the statutory laregulgt what is included in
the grandfather exception is the right to provide "such carriage" but not thatoegul
restrictions attached to the suspensions, such as, for example, the obligatioit pmsidin
inspectors for otherwise unauthorized inspections or the obligation to submit rectwels to t
Postal Service. The most recent House committee report explains thisagranékception as
follows:

The "grandfather clause” provided in the bill will authorize the
continuation of private activities that the Postal Service has

2 The postal monopoly regulations were not amena@eaden the 2005 and 2006 editions of the Code of
Federal Regulations. For simplicity of exposititine analysis of the scope of the grandfather eiameptill refer to
the 2006 edition of C.F.R. instead of the 2005iewlit
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permitted under color of this section [former § 601(b)]. In this
way, the billprotects mailers and private carriers who have relied
upon regulations that the Postal Serviws adopted to date in
apparent misinterpretation of the current subsection (b). . . .

The suspension for outgoing international mail would be
continued, to the extent that it involves the uninterrupted carriage
of letters from a point within the United States to a foreign country
for delivery to an ultimate destination outside the United States.
However, the requirement that a shipper or carrier submit to an
inspection or audit or face a presumption of violation would not be
continued®**

The most recent Senate committee report similarly explains:

The proposed amendment would repeal the Postal Service's
authority to suspend the postal monopoly exception for stamped
letters—an antiquated and never used authority—and to codify the
exemptions to the postal monopoly that the Postal Service has
adopted to date in apparent misinterpretation of the suspension
provision. The intent of this provision to continue to allow private
carriage under those circumstances in which private carriage is
purportedly permitted by current Postal Service "suspensions" of
the monopolybut not to continue provisions in the Postal Service
regulations that purport to condition or limit use of such
"suspensions,” e.g., a requirement that customers of private
carriers must permit otherwise unauthorized inspections by postal
inspector$?®

The grandfather exception also permits private carriage within the scopwioés
described by section 310.1 where the services are "services described kyoregtiiat purport
to permit private carriage by suspension." How this provision should be interpredssl is |
apparent. In section 310.1, paragraph (a)(7) lists twelve types of items thateddsbe "not

letters within the meaning of these regulations.” These are:

() Telegrams.

(i) Checks, drafts, promissory notes, bonds, other negotiable
and nonnegotiable financial instruments . . . when shipped to,
from, or between financial institutions. . . .

(iif) Abstracts of title, mortgages and other liens, deeds, leases,
releases, articles of incorporation, papers filed in lawsuits or

%2YH.R. Rep. No. 66, 109th Cong., 1st Sess. 58 (2Rr2005) (emphasis added).
623, Rept. No. 108-318, 108th Cong., 2d Sess. 54.(6, 2004) (emphasis added).
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formal quasi-judicial proceedings, and orders of courts and of
guasi-judicial bodies.

(iv) Newspapers and periodicals.

(v) Books and catalogs consisting of 24 or more bound pages
with at least 22 printed, and telephone directories. . . .

(vi) Matter sent from a printer, stationer, or similar source, to a
person ordering such matter for use as his letters. . . .

(vii) Letters sent to a records storage center exclusively for
storage, letters sent exclusively for destruction, letters retrieved
from a records storage center, and letters sent as part of a
household or business relocation.

(viii) Tags, labels, stickers, signs or posters . . .

(ix) Photographic material being sent by a person to a
processor and processed photographic material being returned
from the processor to the person sending the material for
processing.

(x) Copy sent from a person to an independent or company-
owned printer or compositor . . . and proofs or printed matter
returned from the printer or compositor to the office of the person
who initially sent the copy.

(xi) Sound recordings, films, and packets of identical printed
letters containing messages all or the overwhelming bulk of which
are to be disseminated to the public. . . .

(xii) Computer programs recorded on media suitable for direct
input. . . .

From the administrative history of (a)(7), described above, it is evident tH2o siel
Service originally regarded its definition of "letter” to include itemstiiiough (vii) and that the
Postal Service never disclaimed that interpretation. Indeed, it seeanghelkeitems (ii) through
(vii) are encompassed by the definition of "letter" set out in section 310.1@)&D)®). In
shifting these items from the suspension section of the proposed regulations, Part&20, to t
definitional section, Part 310, the Postal Service did not change the definitiorieaf '$et out
in (a)(1) to (a)(6). It only added a footnote to section (a)(7) indicating thaglit megard these
items as "letters” which could be carried out of the mails by virtue of a simmens

Several of the items enumerated in this paragraph (a)(7) do not
self-evidently lie outside of the definition of "letter". To the extent,
however, that there is any question whether these items may

properly be excluded by definitiothe Postal Service has
determined by adoption of these regulations that the restrictions of
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the Private Express Statutes are suspended pursuant to 39 U.S.C.
601(b)°%°

In light of this history, it seems most plausible to interpret the Postal 8srvégulations as
indicating that items (ii) through (vii) are "services described by atiguls that purport to
permit private carriage by suspension.” If this interpretation is cothest private carriage of
items (ii) through (vii) would be included in the grandfather exception.

A similar conclusion seems applicable to the other items in (a)(7)—itemd(ijjems
(viii) through (xii)—but the chain of reasoning is less certain because thaiattative history
is less clear. Items (viii) through (xii) were added to (a)(7) by the 19¢adments to the postal
monopoly regulations. In proposing the addition of these items to (a)(7), the Pogiee Se
referred to the new provisions as "exclusions" rather than "suspen¥ibimsthe same
announcement, item (i), referring to telegrams, is also described as sitaxXcrather than a
suspension. All of these items would seem to be encompassed within the definitioteofsédt
outin (a)(1) to (a)(6) but for being listed in (a)(7). All are qualified by #mesfootnote that
qualifies items (ii) through (vii)—the footnote invoking to Postal Service's sugpeasthority.
Since the Postal Service did not have an "exclusion” authority that was distmatd
purported "suspension” authority, it seems most plausible to interpret the Rogiee'S
regulations as indicating that items (i) and (viii) through (xii) arenike "services described by

regulations that purport to permit private carriage by suspension.”

This conclusion also seems supported by a consideration of legislative hide@xigA.
It appears reasonably clear that the objective motivating the grandfatieptier was that, as
the House committee states, it "protects mailers and private carhersave relied upon
regulations that the Postal Service has adopted.” While one could argue that duese é€ins
are not within the definition of "letters" and therefore not covered by the gthedé&xception,
the result could be put mailers and carriers at risk for relying upon PostaleSegulations.
The precise scope of the term "letters"” is unclear and the overriding purgbsepsbvision

(judging from the language quoted from the House committee report) was to giveelegaty

62639 C.F.R. 310.1(a)(7) n. 1 (2006) (emphasis added)

627 See43 Fed. Reg. 60616-17 (Dec. 28, 1978) (“proposedred language in this exclusion [for books
and catalogs]"; "the proposed exclusion [for tags,]"; "new exclusion [for photographic materidjsproposed
exclusion [for sound recordings]").

GEORGE MASON UNIVERSITY NOVEMBER 2008



HISTORY OF UNIVERSAL SERVICE AND THE POSTAL MONOPOLY 240

to those who relied upon Postal Service regulations. Since nonletters are exdodduef
postal monopoly in any case, including all of items (i) and (viii) to (xii) in thedjeaher
exception will further the Congressional purpose for creating legal cgreile, at worst,
doing no legal harm (i.e., by redundantly declaring that certain nonletteyatarge a postal
monopoly over the carriage of letters). In light of such considerations, themi ssest
plausible to regard private carriage of items (i) and (viii) to (xii) rageaph (a)(7) as covered

by the grandfather exception.

The grandfather exception is not limited to private carriage within the scepevides
listed in sections 310.1 and 320.2 to 320.8. It applies to all "services described by regulations
that purport to permit private carriage by suspension.” Sections 310.1 and 320.2 to 320.8 are
specified only as particular instances of such sections ("including, inytartjc What other
types of private carriage could be encompassed by the grandfather@x2égter sections
310.1 and 320.2 to 320.8, the section of the Postal Service regulations which is most significant
for private carriage is section 318%which sets out regulations implementing five of the six
traditional statutory exceptions: the cargo letter exception, letters o&ther exception, private
hand exception, special messenger exception, and prior-to-posting exceptiortuaseatis
above, the regulations related to one of these exceptions, the prior-to-postingbexegmear
to permit private carriage of letters in circumstances where it is noitped by statuté®
Section 310.3(e) permits private carriage of letters from a mailer to atdistanstream post
office or postal facility. The statute permits private carriage only tpalseoffice or postal

facility nearestthe mailer.

Whether or not the grandfather exception should be deemed to include privaigecarri
permitted by the exceptions set out in section 310.3 depends on issues similar to thdes=dons
in the case of items (i) and (viii) through (xii) in paragraph 310.1(a)(7). Théateans do not
explicitly say that private carriage is being permitted under authorttyegburported suspension
power. On the other hand, private carriage that is inconsistent with the postal moretpodg st

is being permitted by regulation and seemingly the only power that could be relied upen by

62839 C.F.R. § 310.3 (2006).

62939 C.F.R. § 310.2(d) (2006) restates the § 310c8mions to the postal monopoly in more abbrediate
form. The discussion in the text applies to § 3(d).ith the same manner as to § 310.3.
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Postal Service to do so is the suspension power. The statutory language of the grandfathe
exception seems to contemplate the possibility of grandfathering prarai@ge outside the

scope of 310.1 and 320.2 to 320.8. Shippers and private carriers have relied on these regulatory
"exceptions” from the postal monopoly, and the overriding intent of the grandéxttegption

seems to be to protect shippers and carriers who have relied on the regulatighs ofrttiese
considerations, it seems most plausible to interpret the grandfather erdepticlude private

carriage where permitted by the exceptions listed in section 310.3.

Sections 310.2(b)(2) and (c) are additional regulatory provisions under which thle Posta

Service purportedly permitted private carriage. These provisions providdoasstol

(b) Activity described in paragraph (a) of this section
[referring to the postal monopoly statutes] is lawful with respect to
aletterif: . ..

(1) [statutory provisions of the stamped envelope exception, 39
U.S.C. 601(a)]

(2)(i) The activity is in accordance with the terms of a
written agreement between the shipper or the carrier of the letter
and the Postal Service. Such an agreement may include some or all
of the provisions of paragraph (b)(1) of this section, or it may
change them, but it must;

(A) Adequately ensure payment of an amount equal
to the postage to which the Postal Service would have been entitled
had the letters been carried in the mail;

(B) Remain in effect for a specified period (subject
to renewals); and

(C) Provide for periodic review, audit, and
inspection.

(i) Possible alternative arrangements may include but
are not limited to:

(A) Payment of a fixed sum at specified intervals
based on the shipper's projected shipment of letters for a given
period, as verified by the Postal Service; or

(B) Utilization of a computer record to determine
the volume of letters shipped during an interval and the applicable
postage to be remitted to the Postal Service.

(c) The Postal Service may suspend the operation of any
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part of paragraph (bpf this section where the public interest
requires the suspensi6if.

In brief, sections 310(b) and (c) state that private carriage which is atleguvahibited by the

postal monopoly statutes is "lawful” if it is "in accordance with the ternasvaitten agreement
between the shipper or the carrier of the letter and the Postal Service'agt@ement

exception" is provided in addition to the stamped envelope exception establishedteyastat

set out in section 310.2(b)(1). If While the terms of the agreement may "adgaqunstete

payment of an amount equal to the postage to which the Postal Service would have beén entitl
had the letters been carried in the mail," the Postal Service "may suspend theropgrthis
requirement as well. The legal and policy considerations which argue fq@retieg the

statutory grandfather exception to include private carriage purportedhytiger under other

administrative exceptions seem to apply to this administrative "agreexeaytion” as well.

In sum, the proper interpretation of the scope of the grandfather exception ig-not sel
evident. Nonetheless, preliminarily, it appears most plausible that the gheandfateption
permits private carriage where such carriage is within the scope of settemeribed by
regulations 310.1(a)(7), 310(b)(2), 310.3, and 320.2 to 320.8 of Title 39 of Code of Federal
Regulations in effect on July 1, 2005.

11.4 Amendments to Postal Service Rulemaking Authority

The PAEA included four provisions which modify the Postal Service's rulemaking

authority with respect to the postal monopoly statutes and the mailbox monopoly statute

First, the PAEA changed the scope of section 401(2) of Title 39, which defines the Postal
Service’s rulemaking authority. The former statute authorized the PostaleS&o adopt,
amend, and repeal such rules and regulations as it deems net®asapmplish the objectives
of this title"®*! The revised version authorizes the Postal Service to "to adopt, amend, and repeal
such rules and regulations, not inconsistent with this éidlenay be necessary in the execution

of its functions under this titiend such other functions as may be assigned to the Postal Service

83039 C.F.R. §§ 310.2(b)-2(c) (2006) (emphasis added)
%3139 U.S.C. § 401(2) (2006)
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under provisions of law outside of this titf?This amendment naturally presents the question
whether rules and regulations administering the monopoly statutes in Title I®eessary in

the execution of " the Postal Service's functions under Title 39.

The answer to this question does not appear self-evident from the terms ofutiee Atat
reasonable person could argue that regulations implementing the monopoly statutes a
"necessary in the execution” of universal postal service, one of the "functiahg"Pdstal
Service provides under Title 39. On the other hand, a reasonable person could argue tigat nothi
in the present version Title 39 specifically commits to the Postal Servike fortction of
administering the monopoly laws other than the limited function of searching foriaimg) se
illegally transported letters. While the monopstgatutesmay assist the Postal Service in the
execution of its functions under Title 39, the additional assistance provided by$siaé
regulationsis marginal. Since the Postal Service cannot by regulation alter the s¢bpe of
monopoly statute%> its regulations can only contribute appropriate clarification. The legal
guestion is not whether the postal monopoly and mailbox monstailytesare necessary to
allow the Postal Service to execute its functions under Title 39, but wheth#ationsissued
by the Postal Service are necessary to that purpose. Since, in broad termslpustab
service was achieved was in the United States before the Post Officenbmyant Postal
Service issued substantive postal monopoly regulations and since another agency, the
Department of Justice, is more specifically vested with authority toentbe criminal
provisions which establish the postal monopoly and mailbox monopoly, the most plausible
conclusion is that Postal Service is not authorized to adopt regulations implentieatonigninal

statutes in Title 18.

Legislative history supports the view that the intention underlying the ansgrndon
section 401(2) was to divest the Postal Service of general authority to egolations

63239 U.S.C. § 401(2) (2006dmended byPostal Accountability and Enhancement Act, PutiNd.. 109-
435, § 504, 120 Stat. 3198, 3235.

633 Given the Postal Service's broad interpretatiofietfer"in the postal monopoly statutes, almost only
consequence of the Postal Service's postal monepgljfations is to reduce the scope of the monolpylgreating
explicit or implicit suspensions. Since the susp@nauthority was repealed by PAEA, it will no large
necessary, or lawful, for the Postal Service ta@se this function.
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implementing the monopoly statut&8 The most recent House committee report states that,
"This amendment is intended to make clear that the Postal Service is not, unlegs/expl
authorized by Congress, empowered to adopt regulations implementing othef geets).S.
code, e.g., the criminal law8® The most recent Senate committee report notes that the Postal
Service is authorized to adopt rules with respect to some functions outside of Title 39 but
conspicuously fails to mention Title 18, "This amendment is intended to make clahetha
Postal Service is not empowered to adopt regulations implementing other paetdJobt Code
unless explicitly authorized to do so by Congress. . . . The amendment recognizes that t
rulemaking authority of the Postal Service is affected by its obligations uthelér and certain
other limited provisions of law outside Title 33*Both committees agreed that the intention of
the amendment was to divest the Postal Service of authority to issue regulagiemsanting
titles of the United States Code other than Title 39 unless "explicitly" @zeddo do so. In

light of these committee reports, it seems difficult to interpret thea@wisrsion of section
401(2) as "explicitly" authorizing the Postal Service to adopt regulatiguismnenting the
provisions of the monopoly statutes in Title 18.

It is undeniable that Congress amended the rulemaking authority of the Posta. Ser
may be presumed that there was some purpose for this amendment. The revisest Iaegms
clearly to narrow the scope of rulemaking. In light of legislative histbe/ntost plausible
interpretation of the revised rulemaking provision appears to be that CongressddiliesPostal
Service of general authority to adopt regulations implementing the crimingedrzoof the
monopoly statutes. Moreover, since the revised complaint procedure, sectidti’368Borizes

the Commission to determine whether the Postal Service has lawfullysexkits authority

834 In floor consideration of the PAEA, the only neface to the amendment of the rulemaking authofity
the Postal Service seems to have been a question pam Davis of Virginia, the chairman of the Heu
Committee on Government Oversight and Reform. He agked "to clarify how rulemaking by the Postaivite
should consider the circumstances within the pagtefor.” Chairman Davis, "The committee intenadd the Postal
Service will exercis¢he more clearly delineated rulemaking powersvided under this section in a way that is
rationally related to the policy objectives set muthe revised statute, and it is predicated wgponnderstanding of
the effect the regulations will have on the cormdisi in the postal sector."152 Cong. Rec. H6512 R&)I2005)
(emphasis added). These remarks suggest that Gsrigtended to narrow 39 U.S.C. § 401(2) in sorspaet but
do not shed much light on what authority was elatgd by the revision.

8% H.R. Rep. No. 66, 109th Cong., 1st Sess. 59 (2r2005).
3¢ 3. Rep. No. 318, 108th Cong., 2d Sess. (Aug. @842
%3739 U.S.C. § 3662 (2006).
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under section 401(2), it appears to be within the authority of the Commission to provide a

definitive interpretation of this provision.

Secondthe PAEA added section 404a to the Title %I his section limits the
rulemaking authority of the Postal Service as follows:
(a) Except as specifically authorized by law, the Postal Service
may not—

(1) establish any rule or regulation (including any standard) the
effect of which is to preclude competition or establish the terms of
competition unless the Postal Service demonstrates that the
regulation does not create an unfair competitive advantage for
itself or any entity funded (in whole or in part) by the Postal
Service;

Since any regulation implementing the monopoly laws would seem to "preclude
competition or establish the terms of competition,"” the effect of this provision apgpeaquire
that any regulation implementing the monopoly statutes must not "create arcanfpetitive
advantage." This prohibition appears to suggest the Postal Service is not adtteoadopt
regulations prohibiting private companies from competing with the Postal SeBuice section
404a(b) authorizes the Commission to adopt regulations implementing section 404a g tappea

be within the authority of the Commission to provide a definitive interpretation gfribvgsion.

Third, the PAEA authorized the Commission to adopt the regulations necessary to
implement section 601 of Title 39. Section 601(c) provides, "Any regulations ngctssarry
out this section shall be promulgated by the Postal Regulatory Commissiots"t&yris, this
provision appears to exclude the possibility that the Postal Service may alsoegadgtions to
implement section 601. Moreover, section 401(2) limits the rulemaking authority of tia¢ Pos

Service to rules "not inconsistent with this title."

Fourth, the PAEA repealed former section 601(b) of Title 39, the statutory provision
upon which the Postal Service relied to adopt regulations that purport to permit paivestgec
by suspension of the stamped envelope exception. Since the suspensions are irtegral to t
definition of the postal monopoly, repeal of the suspension authority appears to call ititnques

the post-PAEA validity of the entire set of set of regulations.

6339 U.S.C. § 404a (2006).
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In sum, it appears that the PAEA repealed the authority of the PostaleSeraitopt

substantive rules defining the postal monopoly and the mailbox monopoly laws.

In December 2007, the Federal Trade Commission (FTC) came to a similarscamcl
with respect to the Postal Service’s rulemaking over the postal monopolystatue=TC’s
observation was included in a report required by the PAEA on the application of ldes to t
Postal Service’s competitive products and to similar produces provided by privataniesi*®
The FTC concluded that the PAEA "repealed the statutory authority for th® tdS&sue

regulations to define the scope of its monopoly."

The PAEA also repealed the statutory authority for the USPS to
issue regulations to define the scope of its monopdilg.Act also
specifically prohibits the USPS from establishing any rule or
regulation "the effect of which is to preclude competition or
establish the terms of competition unless the Postal Service
demonstrates that the regulation does not create an unfair
competitive advantage for itself or any entity funded (in whole or
in part) by the Postal Service." The extent to which the PAEA
grants the PRC the authority to issue regulations that 69 define the
scope of the letter monopoly is unclear. 39 U.S.C. § 601(c)
provides that the PRC may promulgate "any regulation necessary
to carry out" the section of the PAEA codifying the exceptions to
the PES (39 U.S.C. 88 601(a)-(b)). It is unclear, however, whether
this legislative grant of authority includes the ability to issue
regulations that further refine the scope of the postal mon8ffoly.

In this discussion, the FTC cited the PAEA’'s amendments to section 601 and inclusion of new
section 404a but didot consider the effect of the amendment to section 401(2). Perhaps for this
reason, the FTC did not address whether the PAEA has also repealed the Postit Servi

rulemaking authority over the mailbox monopoly statftés.

839 postal Accountability and Enhancement Act, Puli09-435, §703, 120 Stat. 3198, 3244 (2006).

840 Federal Trade Commission, "Accounting for Laws tiAaply Differently to the United States Postal
Service and its Private Competitors,” at 16 (D&Q7) (emphasis added, footnotes omitted).

%41 See id. 16-18. On the other hand, the FTC didssighat the Postal Service’s Domestic Mail Manual
provisions implementing the mailbox monopoly mageed the scope of section 1725 of Title 18. The'EB@idy
states, "The USPS's regulations that define thébmamonopoly may go beyond the scope of 18 U.§.C725,
which prohibits only the depositing of ‘mailable ttea’ into a mailbox with ‘the intent to avoid pagmt of lawful
postage.’ Because competitive products do not requastage, it is unclear that Congress intendetdddel 725 to
apply to competitive products (which, of coursel dot exist at the time Congress enacted Secti@b)1The
Domestic Mail Manual also restricts items placednysupported by, attached to, hung from, or ieskirito a
mailbox. Id. The USPS does not classify door slatsiockable bins or troughs used with apartmensho
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Despite the PAEA’s modifications in the Postal Service’s rulemakirgsty, the
Postal Service has not revised or withdrawn regulations which implement the porsogiaty
and mailbox monopoly statutes. The current version of the Code of Federal Regulatiofs (J
2008 edition) includes Parts 310, 320, and 959. These implement provisions of the postal
monopoly laws, including sections 1693 to 1699 of Title 18 and section 601 of Title 39. They
also purport to suspend the "operation of 39 U.S.C. 601(a)(1) through (6)," apparently under
authority section former 601(b) of Title 39, a provision repealed by the PARAmilarly, the
current version of the Domestic Mail Manual (May 12, 2008 edition) includes section 508.3.1.1,
designating letter boxes subject to section 1725 of Title 18, and sections 508.3.1.2 and
508.3.2.10, creating limited exemptions from section 1725 of Titf&18.

In general, a federal agency may not adopt regulations in excess of rulemakorgya
delegated to it by Congress even if the regulations may, in the view of the ageneyhse
public interesf** The continuing validity, after enactment of the PAEA, of Postal Service’s
regulations implementing the postal monopoly and the mailbox monopoly statutes re&yr¢éhe

be reasonably questioned.

The Postal Service’s mailbox monopoly regulations may, however, not béyentire
dependent upon the mailbox monopoly statute for their validity. As noted aboRndkelle
Remindercase appears to hold that the Postal Service may estabéismaristrativemailbox
monopoly by regulations issued under authority of section 101 of Title 39 without relying upon
the mailbox monopoly statute, section 1725 of Title 18. Although addressing a differént lega
issue, the Supreme Court's analysi€auncil of Greenburg Civic Associatioappears to
support this conclusion, for the majority of the Court accepted the view that CoagdeBsstal
Service regulations had placed private mailboxes under the control of the Posta. Sée
Postal Service regulation that establishes a mailbox monopoly is section 508.3.1.3 of the

mailboxes, or support posts as subject to theseateens. Postal Servic®@omestic Mail Manuag 508.3.1.2 (May
12, 2008 ed). Further, the Postal Service allovesazuers to attach newspaper receptacles to thdlvorgosts,
and for newspapers ‘regularly mailed as perioditalbe placed in the mailboxes of ‘rural route dnghway
contract route’ subscribers on Sundays or holidaly<$ 508.3.2.10-11. The USPS also prevents aingter
delivery to Post Office boxes. Id. § 508.4.4.2."dt17 n. 74.

64239 C.F.R. Parts 310, 320 (2008).
%43 postal ServicedDomestic Mail Manua{May 12, 2008 ed).
%44 SeeMCI Telecommunications Corp. v. American Telephénielegraph Co., 512 U.S. 218 (1994).
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Domestic Mail Manual. It declares "no part of a mail receptacle magée to deliver any

matter not bearing postage, including items or matter placed upon, supported byd attache
hung from, or inserted into a mail receptacle.” This regulation does not cite 18 U.S.C.&1725
its legal basis. Judging from the case law, it does it require the mailbox moniapoly for its
legal authority’* Similarly, section 508.3.2.11 of the Domestic Mail Manual allows
householders to attach a receptacle for receipt of newspapers to the posbeide cnailbox.

This regulation, too, appears to be independent of the mailbox monopoly statute.

To the extent that the Postal Service’s mailbox monopoly regulations are not graunded i
Title 18, the continuing validity of these regulations may be unaffected lBARA’s
modification of the Postal Service’s rulemaking authority, section 401(2). Howegeuld be
still argued that the mailbox monopoly regulations "preclude competition oristtid terms
of competition" and that therefore, under new section 404a, they must be reviewed tohaisure t

they do not "create an unfair competitive advantage.”

11.5 Status of the Postal Monopoly over the Carriage'bétters and Packets"

The PAEA did not modify the postal monopoly statutes. The scope of the monopoly over
the carriage of "letters and packets" is therefore unchanged exdepistdascussed in the
previous section, it appears that the courts and affected parties must now itherptatutes

themselves rather than relying upon regulations of the Postal Service.

Although the Supreme Court has not defined the scope of the postal monopoly since
enactment of the current postal monopoly statutes in 1872, it has seemingly pileberibe
methodology for doing so. In 1988 in tRegents of the University of Californtase the Court
interpreted two statutory exceptions to the postal monopoly: the lettens-chtrier exception
and the private hand exception. With respect to the letters-of-the-carmptiexc the Court
reviewed the 1896 opinion of Attorney General Harmon, the legislative history attlaelding
the exception to the Criminal Code of 1909, and the interpretation of the exception in the 1915
Erie Railroadcase. With respect to the private hands exception, the Court reviewed the postal
ordinance of 1782, the postal act of 1792, the legislative history and text of the 1845 act,

%4 |ndeed, the regulation appears to exceed the safape mailbox monopoly statute since it restritis
use to which a mailbox may be put and not merelgtwhay be deposited in the mailbox.
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contemporary dictionaries, and the construction of the act biyiibeapsorcourt and by the
Attorney General. The Court then concluded,
The parties and the United States as amicus curiae have
focused their arguments largely on Postal Service regulations
construing the "letters of the carrier" and the "private hands"
exceptions. With respect to the "letters of the carrier" exception,
the Postal Service has consistently read the statute to require that
the letters be written by or addressed to the carrier. Even before the
Service issued formal regulations, it espoused this view in periodic
pamphlets it published describing the reach of the Private Express

Statutes. See, e.g., United States Post Office Dept., Restrictions on
Transportation of Letters 16-17 (4th ed.1952). . ..

Appellant and the United States have urged us to defer to these
agency constructions of the statute. While they reach a different
conclusion as to the proper application, appellees specifically
indicated at oral argument that they were not challenging the
validity of the regulations. Tr. of Oral Arg. 3Because we have
been able to ascertain Congress' clear intent based on our analysis
of the statutes and their legislative history, we need not address the
issue of deference to the agefity.

In the wake of the PAEA, in order to determine the status of the postal monopoly dees "let

and packets," it appears that a similar historical and legal analysis musidi¢aken.

Since 1872, the only judicial analysis of the scope of the postal monopoly over "letters

and packets" that approaches the careful methodology of the Supreme Ragéinss found

in theATCMU case in 1979. In that case, the Court of Appeals for the D.C. Circuit analyzed the
legal history of the postal monopoly in detail. In the course of the proceeding, thkStsice
provided a detailed analysis of the statutory and administrative development ofttie pos
monopoly statutes, although the court apparently lacked knowledge of some kegaiitiots.

In the end, the Court of Appeals did not wholly endorse or reject an expansive statutory
interpretation advanced by the Postal Service; rather, it deferred tdeheaking authority of

the Postal Service in the absence of clearly demonstrated error.

In sum, the present status of the postal monopoly over "letters and packetstsbem
as follows. The postal monopoly today includes those items which Congress intended to include
in the term "letters and packets" when it enacted the postal code of 1872. It dipgpietes

64® Regents of Univ. of Cal. v. Public Empl. Rel. B485 U.S. 589, 602 (1988) (emphasis added).
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Postal Service is no longer authorized to adopt substantive regulations defining thefdbep
postal monopoly statutes, although its views on statutory interpretation—Ilastdiataihe

course of the ATCMU case—must still be given appropriate consideration. #rafpéde

settled law that the terpacketrefers to a packet of letters, so the scope of the postal monopoly
turns on the meaning of the tetetters With one trivial exceptiofi*’ the courts have not

defined the scope of statutory tel@ttersother than by deference to regulations of the Postal
Service which, after PAEA, can not command deference. Hence, there existiordative
construction of what Congress intended by the fettarsin the postal code of 1872. On

balance, the evidence uncovered in this study suggests that the most plaussttatitar of

the termlettersas used in the postal code of 1872 is that it referred to personal written
correspondence and that the term did not to include certain types of commerciag¢aiscum
subject to first class postage, much less matter in other classes afichaalssnewspapers

(second class), advertisements (third class), or books (fourth class). fbing dfishe postal
monopoly law is a vast forest, however, and reasonable persons may be able to divinenrmore tha

one trail.

Finally, the PAEA authorized the Commission to adopt "any regulations nectssar
carry out” section 601 of Title 39. It appears that the Commission could plausiblydmiitat
it should adopt a definition of the term "letters" for the purposes of implementitigrs601.
Whether or not the Commission should take this step or not appears committed to the sound
discretion of the Commission. Because of the close relation between section 604 3 &itd
the private express provisions in Title 18, it seems possible that any decisiomiyigSion
interpreting the term "letter” in section 601 would be considered tantamounininglé¢fie

scope of the postal monopoly.

647 National Ass'n of Letter Carriers v. Independemstl Systems, 336 F. Supp. 804 (W.D. Okla. 1971),
aff'd 470 F. 2d 265 (10th Cir. 1972). The district ctsudiscussion of the terhatter was superficial when compared
to the standard of statutory and legislative exisgeet by the Supreme CourtRegents of Univ. of Cal. v. Public
Empl. Rel. Bd 485 U.S. 589, 602 (1988).
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